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gards the question whether the order under s, 896 comes within 1883
the definition of “ decree” as given in s, 2, there is no difference pror, Nary
between such an order and one passed under similar circumstan-  Dass
ces regarding the- partition of an immoveable property paying Sowasson
revenue to'Government. There is as much reason to characterize Daa.
the one as the other a “decres” On referring to s, 265, we find
that the Legislature speaks of an order defining the rights of the
parties to & euit for the partition of an. undivided estate paying
revenue to Government as a “ decree”
We think that an order passed under s. 898 is a“ decree
as defined by 8. 2. It has been contended that it does not come
within the definition, because the adjudication of right under
8, 806 does not decide the suit; but we think that practically
it does, All that remains to be done is simply an enquiry into
minor matters necessary for the final disposal of the case. We
think that an order under s. 896 of the Code of Civil Procedure
is o “preliminary decree” passed in the suit which gives the
parties the right of appeal
It is not disputed that hitherto, on both sides of this Court, such
appeals have been allowed. It is also clear that congidera-
tions of the balarce of convenience are in favour of an appeal
being allowed. We are, therefore, of opinion that the contention
of the opposite party is not valid.
The Rule will be made absolute with costs.
JV.W Rule absolute.

Befors My. Juatica- Prinsep and Mr, Juslice Grant,
1885

BHOOBUN MOYL DABEA awD oTHERS (DECREE-HOLDERS), o. BHURUT gupq 12,
SUNDERY DABEA AND OTHERS (JUDGMENT-DEBTORS).*
Appeal— Givil Procedure Coda (Aot XIV of 1882), ss. 2 and 836—Order
in Partition suit laaving procsadings fo De taken in ewecution of decrea, .
The proceedings contemplaied by s. 896 of Act XIV of 1882 are
proceedings in & suit before decree, and in order to enable the Court in that
suit to determine exactly the terms of that deoree. Where those pmeeedlugs,
however, were left to be ta.ken i exeoutlon ‘of the decre, the High Court
treeting it as an error in point of form, énd thhout decldmg whether or not
" Appesl from Order No. 125 -of 1885, agairst the" ‘otder of - Bahoo
Parbati Coomar Mitter, First Subordinate Judge of Mymensingh, dated the
17th February 1885,
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an objection if it bad been talken would have been fatal to the proceedings,
dealt with the case in the seme way a8 wes done in Gyan Chunder Sen v,
Doorga Churn Sen (1) regarding the further proceedings taken aftep
decree declaring the rights of the seversl parties as proceedings to obtajn
a decree on further consideration, 7

Where in a partition suit an order was made in the course of such proceed-
ings by which the position of some of the parties to the suit was dotey-
minod but no declaration was made of the exact rights of each of
the parties, Held, it was o mere interlocutory order and no appeal would
tie from it.

Semble, such an order is not a decree within the terms of s, 2, Act XIV
of 1882— Bholanath Dass v. Sonamoni Dasi (2) distinguished.

TeE suit in which these execution proceedings arose wag
a suib for partition of a tem-anna share of a taluk, the re-
maining six annas of which had been partitioned by metes and
bounds in another suit. The decree was obtained for partition
of tha ten-anna share, and the decree-holders applied to have
the partition made in reference to the papers prepared in
the previous suit. The Civil Court Ameen was, according to the
petitions of the respective parties, directed to make the partition
in reforence to those papers only, and without makings fregh
survey of the estate. He submitted his report to which all
the parties took ohjections before the Subordinate Judge, with
the result thet he confirmed the allotments madeto two of
the parties, and directed possession to be given fo them of
their shares, and with respect to the rest ordered that the
allotment should be revised irf certain particulars.

On appeal from his order,—

Baboo Hem Ohumder Banérjee, and Baboo Issur Ohunder
Ohuckerbulty, appeared for the appellants,

Baboo Sreenath Dass, Baboo Grija Sunkur Mozoomd@r, and
Baboo Mokoondnath Roy, for the respondents.

The judgment of the Court (PrINSEP and GRANT, JJ.) was
83 follows +— . )
. The matter before us relates to a partition, through the
Court, of certain immoveable property held by the parties, The

(1) . L. B.; 7 Culo,, 818 ; § 0. L, B, 415,
(2) Ants, p, 278,
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suit wag for partition by mebes and bounds, on proof thatthe  1s8s
parties held respectively certain specific shares, The Subordinate “Brooson
Judge was content with passing a decree declaring the parties MO¥! D“"“
entitled to partition as holding certain specific shares, but he SS;II?:;RTY
has reserved the actual partition by metes and bounds until Dampa.
proceedings taken in execution and an enquiry by a Com-
missioner, The result has been that the enquiry contemplated by

the terms of that order and provided for by s. 896 of the Civil
Procedure Code, has been made in proccedings in execution of

that decree. Now, as regards the form of these proceedings,

we think that they have been mistaken. The proceedings
contemplated by s 896 are proceedings in a suit, and, as we
understand it, before the passing of the decree, in order to enable

the Court in that suit to determine exactly the terms of that

decree, However, the error, such as it is, is merely on a point of

form, and as it has not been made the subject of an objection

(and we desire to.add that we do not wish it to be understood

that if it had been made the subject of an objection, it would have

been fatal to the proceedings taken), we think wo should regard

it in the manner in which it was dealt with in the case of

Gyan Chunder Sen v. Doorga Churn Sen (1), that is to say, the

further proceedings taken after the decree declaring the rights

of the several parties should be regarded as proeeedings to

obtain & decree upon further consideration, the expression used

being one which is familiar to the English Courts of ' Law,

The lower Court has in these’proceedings found, on the re-

port of the Commissioner, that two of the parties arc entitled

to certain parcels of land, but though it has found that the

other two parties are entitled to the remaining portion,it has re-

frained at present from declaring exactly the lands to which each

of these parties are entitled as between themselves, ‘One of these

lash mentioned parties has now appesled to this Courtagainst

the order made, giving two of the co-sharers certain specific parcels

of land. A preliminary objection has been ralsed thet in

the present state of the proceedings no appeal ‘would s, If

the order passed be -regarded as an order; it would seem that it

is not appealable, as no speoial provision has been made bfr

(1) I' Ll RI, 7 cﬂlc;,' 315: 8 GQ Lp Rl' 415'
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s, 588. But it is contended that this order should be regard-

“gmoomow_©d 88 o decree within the terms of the definition given in
Moys Dxmm 5. 2. Section 2 declares that & decree means “ the formal expres-

Snmm'x'
SUNDRBY
Danes,

sion of an adjudication upon any right claimed, or defonce set up,
in o Civil Court when such adjudication, so far as regards the
Court expressing it, decides the suit.” It is clear that the present
order does not decide the suit, although it may determine the
position of one of the parties in that suit. But as an anthority
for the appeal now made to us we are referred to & judgment
delivered by Mitter and Macpherson, JJ,, in Bholanath Dags
v. Sonamoni Dasi (1) on the 30th July -last. In that cgse
the learned Judges held that, in & suit for a partition of
immoveable property not being an estate paying revenue to
Government, an appeal would lie against an order or decree
merely declaring the rights of the parties to certain specifie
shares, although the principal object of that suit as laid, viz.,
the particular lands to which each of the co-sharers would he
entitled, had not yet been determined. It is sufficient for us a4
present to state that we should feel some hesitation in applying
the principle upon which the Court may have proceeded in that
case generally to somewhat analogous matters arising in other
suits, and as, in our opinion, the order passed does not apply
strictly to the case before us, we do.not feel embarrassed by
that decision. We should not be disposed to hold, as we have
heen asked to hold in the present cage, that any interlocutory
order in the cowrse of a suit- or proceeding under which the
position of some of the parties to the case may have been deter-
mined, could properly be made the subject of an appeal, exceph
under some special provision of the law, until the decree shall
have been pronounced, that is to say, until the actual decision of
the suit shall have been arrived at. In the present case, although
the rights of the Maharani and Nabab Ali, two of the co-sharers

“may have been determined with rega.rd to certain specific plots,

no final order has yet been passed, bega.use the exact rights of
the two other parties have not been determlped It therafore
seems to us that, “until the entire matter before the Qourt sha.u
have been concluded, no a.ppea.l would lie,

1 Anto p, 278
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‘We think it iz to be regretted that in dealing with suits for 1885
partition of immoveable property mot being estates paying Buoosuw
revenue to Government, the lower Courts should be in the habit Yo% PEBEa
of passing what are termed decrees in the suits containing SSUHNILE';
merély Jeclaratory orders, leaving still open for determination Dzsa.
the main issues. Such matters should be decided before any
decree is passed, and this would seem to be contemplated by
5. 396 which refers to proceedings in a suit. We are inclined to
think that this mode of dealing with cases of this description
arises in a great measure from a desive of the lower Courts to
clear their files of such suits as involve tedious and lengthened
enquiries, and thus not to lay themselves open to animadversion
for dilatory proceedings when their work comes before their
executive superiors. As we are of opinion that no appeal lies in
the present stage of the proceedings, but that, if so advised,
the appellant can hereafter raise the points which he desires
to raise in the present proceedings, the appeal is dismissed,
but, under the circumstances, without costs.

JV.W. Appeal dismissed.”

DBefore Mr, Justice Wilson and Mr. Justics Bauerley:

KRISTO CHUNDER DASS anp orners (DeveNpaNts) v, O. STEEL | 1886,
(PLAINTIFE.)? ] August 11,

Wasle lands—4det XXIIT of 1863, as. 8, 18—Suit for possesalon—Statute,
Intespretation of.

Where an Act; expressly takes away one particular remedy which would
otherwise have been open for enforoing a right of property, or m any other
particulnr interferes with proprietary rights, but does not, in express
words or by necessary implication, declare thet those rights shall cease, tlie
method of irterprefation which ought ‘to be adopted is to give effect
to the. Act exaotly so far to its words extend, and no further, -

There is nothing in Aot XXIII of 1868 to prevent a person who has a
good title and has throughout heen in possessjon, or who hisa good title, -
-ond at any time gucceeds in penceably getting possesmon, and is not ouste
ed i s possessory suit, or who' “for any other reason 13 in the advnntageaus -

* Appeal from Appellate Deares No. 590 of 1884, against the decreeof H.
Muspratt, Esq., District Judge of Sylhet, dated the 28th December 1883,
reversing the decree of Baboo Ram Coomar Pal; Rii Bahadur, Subordinate’
Judge of that District, dated the 81st of J a.nu'nry: 1883.



