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hospital expenses and-the fees puid to the lawyor for prosceating th 1587

defendants were clained as actual damages, Jrws Hax
, 1 Binau
e whether such fees -~y

- + : e "
the snit usyset forih  BEOL4

It is of course not necessary for me to dee

could he elaimed ; bub consldering the anture of
in the plaint and the roling of the Caleattn High Coure o wl
veferenco has been made, [ am of opinicn that the snit was one of
the naturs coguizabls by the Small Cuuse Cuurd, and thai, there-
tore, no second appeal lay to this Court.

Bome suggestion was made that, In deciding this point, ¥ should
refer to the new Small Cause Cnuri‘,s Act (I1X of ib.f:u;

; bLutin
this cass the szcond appeal was institubed onrthe 20l Angust, 18584,
and the consideration of "the new law wonld be unnecessary upon
general principles of coustruing statutes, and, indeed, those gum:-ml
principles have been duly given effect to fa claunse (3) to 2. 3 of
this enuctment itself, which provides that the new ennctment is vot
to aflect any plombdmos before or afber decree In any suib fasti-
tuted befure the commencement of the Act. It is therefors clear
that the new Act is not apuh"ub , and, us 1 h‘uf@kzafrewiy suld,
under the old Act, this was a Bmall Cuuse Court suit, and, being
of less value than Rs. JIJ() was not a it one for being made the
subject of second appeal under s. 886 of the Civil Procedurs Coda.
The appeal is dismissed with costs (1).

Sppeal dismissed.

Before Mr, Justice Makmood. 1887
Argust 10,

RAM SARAN anp avorHier (JupoueNT-pEDTORS) ©, PERSIDIIAR RAL
AND oTHERS ( DECREE-HOGLDERS),®

Oivil Procedure Code, s, 205 Power of lower Court {0 amend decres affirmed on
appeal,

Where a decree for possession of immovealle property, passed by a fower
appellate Court, omitted to specify the plots of land to which it related, aul wag
upheld by the High Court by a deeree which likewise gave no spocifintion of
those plots, and the lower appellate” Conre snbsequently, on the decree-holder’s
application, amended ils decrce, under s, 208 of the Civil Prucedure Code, by
ingerting the required specification,—held that inasmiech as the effelt of the
amendment was not to alter the cffeat of the High Court’s deeree, or to siffegt

. * Bacond Appent, No. 448 of 1387, frum 8 ("Rec'ee of G. J. Nigholls, Haq , Dis« :
trict Judge of Glhdzipur, dated the dth Dacember, 1388, eonfirming a deeree of -
Muaushi byud &uu-ui nbdin, Muusit of Koraniadih, d.ncd the 18th bep!nmbet,
1886.

1) Scealso Debi Singh v, Hanumar Up’ulkyn: LL R, 3 AH ;17.
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properly other than that agtunlly claimed and decreed, the amendment was not
contrary bo law. Shokrat Singh v. Bridgman (1), Gobardhan Dus v, Gopul Rum
(), Rriste Kinfur floy vo Rujeh Durvodaegunt Boy (3), and Sundura v. Subbuns
(4) refervel to.

The facis of this case were as [ollows —Persidhar Rai and
others sued Ram Saran and others for possession of (zerfmn plots
of dands specified in the plaint, and theiv snit was dismissed by the
first Court on the 28th April, 1882 5 but upon appeal that decree
was reversed by the Jower appellate Court on the 19th November,
1883, which deerced the claim, but omitted Lo enter in its decree
the numbers and specifieations of the P lots which formed the sul-
ject-matter of tho decrdo. That decrce was upheld by the High
Coust on the 19th Mnreh, 1885, and the 'decres prepared in the
High Court also gave no specification of the plots to which the suit

el

related.

Au application for execution of decves and recovery of possess-
ion of the plots aforesaid was made by the deeree-holders on the
9:h Angust, 1885, but it was oppesed by the judgment-debtors
upon the groufid that the only decree capuble.of exccution was the
fnul decree of the High Courty and inasmuch as that decree did
not contain a specification of the plots, it could not be executed,

These objections were disallowed by the Court of firsh ing-
tance, which, by its order of the 15th Beptember, 1883, directed
that the decree-holders should he placed in possession of tho
plots to which their suit related.  Upon appeal to the lower appel-
late Court, that Court held that so loug as the decree of the High
Court remained unamended and silent as to the numbers of the plots
in suit, the deeree could not be executed, and uwpon this ground
it disallowed execution by its order of the 17th April, 1886. That
order was nob appealed from, and became final, Therenpon the
judgment-debtors applied fo the Munsif to regain possession of
the land froma which they had been ousted under the decree, and
they were accordingly restoved to such possession on the *Oth
August, 1886, Tn the meantime the decree-holders made an appli-

“eation to the lower appellate Contt to amend its deeree of the 19th

November, 1883, by entering therein a specifieation of the plots
1) ... R4 All, 876. {9y 14 Moo. Y. A, 465,

(H 1
(2) L L. R, 7 All, 366, (4) L L, R., 9 Mad. 364,
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which formed the subject-mutter of this suif, and their applieation
was granted and the requisite amendinent made on the 1sth June,
1886. The decree having thus been amended, the present appli-
cation for exeention was made by the ugcme-holdun on the ¢th
Aungust, 1886, and it was allowed by the Court of frst instunce,
aud that order was upheld by the lower appellate Court, The
jodgment-debiors appealed to the High Court.

Munshi Sulh Ram, for the appellants. -

Mr. G T, Spankiec and Loda Susla P,'zzm:?, for the respondents,

Manmoon, J. —The arguments which Mr. Sukh famn on behalf -

of the appellants und Mr. Juele Frasad ow bebalf of the respond-
ents -have addressed to me raise only two questions for determi-
nation :— . ‘

{1y Whether, with reference to the order of the 17th April,
1386, the present execution procaedings were barred by the rele
of res judic«am under the ruling of the Privy Council in the case of
Mungal Fershad Dickit v. Grija Kant Lahari (1) and Rup Kueri
v. Leam Aupal Shuloul (2).

(2) Whether the order made by the lower appellate Court on
the 18th Juae, 1886, amending its deeree of the 19th November,
1883, was legul, in view of the circumstance that the decree has
been subjrcted to appeal to this Cuurt, and the fival deeree in the
case was passed 'by this Court on the 19th Mareh, 1855,

Upon the first of these two points T do not think itis necessary
to say anything beyond observing that the twe cases relied upon
do not apply, because the effect of the Judge’s order of the 17th
April, 1846 was to hold that the decree, so long as it remained
unamended, was not capable of execution and tlat it needed amend-
ment. The present application is not one in which il same
anamended decree is sought to be exeenicd,; but it is an application
which relates to the execution of the decree aftor amendment,

The second question, bowever, is the only real questien in the
case, and it is a question of law, because the languuge of s. 206,

which enables the Couart passing a decree to amend its deeree, is

silent ag to whelher such amendment can be made by such Court

(HLILR, 8 Cale. 513 LR, 8L A, 125, (2)°L L Ry 6 AL 269,
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after the deeree sought to be amended has alveady become the
subject of an appeal before a higher tribunal. Tllustrations of how
diffienlties may arise in conncetion with the exercise of the power
conferred by that section are to be found in some of the reported
cases—in Raghunath Das v. Raj Knvmar (13 and Surta v. Ganga (2:,
but this is the first time I lave bad specifically to deal with the

‘gquestion whether or not the exercise of these powers by a Court

passing a decree iz legal after the decree hus been the subject of
an appeal. Mr. Sukh Ram argues that under the Full Boench
ruling of this Court in Shohrat Singh v. Bridgman (3) it is the
decree of the last Court enly which ean be executed ; and inasmuch
as. here the decrea of the last Court was that of the High
Court, dated the 19th Muarch, 1885, and such decrce wus sileng
as to the specification of the plots, therefore the amendment
of the decree by the lower appellate Court was illegal, becanse
not that decree that could be executed. In dealing it was with
this contenfion, I think it is enoungh to say that the effect of
that Full Bench ruling was explained by Oldfield, J., ip Golbardlian
Das v. Gopel Rom (4), in which it was held that in cases where a
decree of thelast Ceurt only affirms the decree of the lower Court,
the Court exceating the final decree is at liberty to refer to the lower
Court’s decree for- explanation and information. And this view
was consistent with the ruling of the Trivy Council in Kiristo

, Kinkur Roy v. Rajal Burrodecaunt Roy (5).

Tt is, therefore, clear, in the absence of slatutery prowision to
the contrary, that in a cage of this kind, this Conrt’s decree having
only upheld the decree of the lower Lourt no practieal injury can
arise in exécution, if the lower Cour t, after the decree Kad heen con
firmed by this Court, ainended its decree, as was done in this case,
There is, indecd, no contention here that the effact of the aménd ment
made by the lower Cuurt is such as to alter the effect of this Court’s
decree, or to render land other than that which was actually claimed
~and actually deereed liable fo the decree.

Dnder these ciremmstances, 1 think that the amendment of the
decree by the lowsr appellate Court was not opposed to any pro-
vision of the law, and that it has caused no injury to the present

(1) I. L. Ry, 7 AL 276, 876, (3) I.L R., 4 All. 376,
(221 L. R, 7 A1 411, 875. . (4) 1. L. R., 7 AlL 866,
(5) 141\100 I A, 485,
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appellant. In this view I am supported by a ruling of the Madras
High Cowrt in Sundara v. Subhona (1), where Collins, C. J., and
Muttusami Ayyar, J., concurred in holding that, under s. 206
of the Civil Procedure Code, the Court has power to amend iis
decres by bringing it into conformity with the judgment after
such decree has been confirmed on appeal. This view of ths law
was accepted by Oldfield and Brodhurst, JJ., in Mise. No. 213 of
1886, Mokan Lol v. Lachmi Prasad 25, decided on the 22nd
December, 1886, ' ’

The amendment was, therefore, properly made and has caused
no failure of justice.

I dismiss this appeal with costs.
Appenl dismissed,

CRIMINAL REVISIONAL.

Before Mr. Justiee Mahmood.
QUEEN-EMPRESS v. JAGJIWAN sxp orgnrs.

Summary trial-~Complaini ineluding charge not summarily trinble—Summary Juris-
diction not necessarily onsted thereby —Criminal Procedure Code, s, 250,

The mere circumsiance of a complaint charging an accused person with
o?‘fences not summarﬂy triable along with other offences so triable would not
necessarily oust the summary juriadiction of a Magistrate under 8. 260 of the
Criminal Procedure Cnde. Whether a compiazint affords sufficient groumds for a

summary trial, or requires a trial according o the ordinary procedure, must 'be‘

left in a great measure to the discretion of the Mayistrate, exercised with due
care according to judicial methods with referennce to the circumtanens of each
cnse,  Ramchunder Chatterjee v, Kanhye Laka (8), Chunder Scekor Sookul v. Dhurm
Nath Tewaree (4), Beputoollfz v. Najim Sheikh (5), and Emprcss v. Abdool Kanm
£6) referred to.

Tuw facts of this case, which was a refelence under 8. 438 of
the Criminal Procedure Cude, are stated in the judgment of Mah-
mqod, J.

Manmoop, J.—In this case one Musammat Sheo Kumari, a
Hindo widosw, whose husband died in 1885, filed a complaint in the
Court of the Joint Magistrate on the 25th March, 1887 alleging
that certain acts were committed by the accused on the previous.

“day,.and that those acts amounted to oﬁ'ences under ss. 822, 448,

(1) L LR, 8 Mad. 854, (4) 1 Calc L. R. 434,
(%) Not reperbad. T (8) 2 Cale. TRy 874,
£8):26 W R, Cr. 19, {6 L L Bog. Cn.ic. 18
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