
hospital expeases aiid-tlie fees paid to the ia'wytjr for proseeating fcl:e
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dei'eticlants were olahned as actual datnag-es.

I t  is of course not necessary for me to deeitie whether such fees 
coulJ be daimed ; biifc coiisi Jering' the nature of'the suit as safe forth 
ill the phiuit; and the iniliug of the Oaloatta High Coars to which 
I'efereuco has been made, I am of opiuicni that tha snit wag oihb oC 
the nature eoguizabld by the fc^mall Causa Oimu'^  and thutj thertt- 
ibrej no second appeal h ij to this Oourt.

■ Somo suggestion ’.vas made that, in deciding this point, 1 should 
refer to the new Small Cause Courts xict (IX  of ISS7); but ia 
this ciiSQ the sscouJ appeal was iustitufcod oirtho 2nd August, LsSG, 
and the consideration of'the mew hiw would be unriecessarv" upon 
general principles of couatruiiig' statutes, aad, indeed, iliose general 
principles have been duly given effect to in clause (3) to s. 3 of 
thia enactment jtself, whioh provides tliat the iievv' enactment is not 
to afleet anjr proceedings before or after decree in auy suit 
tuted before the commencement of the Act. I t is t'horefore clear 
that the new Act is not applicable, and, as 1 have^alreaiiy stii-ij 
under the old Act, this* was a Small Oausw Court suit, and^ being 
of less vahia than Rs. 500, was not a fit one for bein5>' ]nade tho 
Bubjeet of second appeal uiulor s. 5 8 6 -of the Oivil.Pfocedure Oodo.
The appeal is dismissed- with costs (I).

Appeal dismismh 

B efo re  J i r ,  J u s t i c e  Mahmood.  1SS7

lOaBAM SARA.N a s o t h e k  ( J u d g m e n - t - p e e t o x i s )  w. FEEtilDOAH E A I, ____  .
AND OTHERS ( D e O U E E -H « L D E K S ).“̂

C ip i l  Procedure Code,  s. 20S— Townr o f  low&r Court ta amend iecr&e affirmed mi

■ appea l .

W here a decree for possession of imraoveaWe property, passed bj' a lowfir 
appellate  Court, omifcteii to specify fciie plots of laud to  wbieb, i t  related»m ii was 
■upheld, by th e  iiig li Court by a  decree -svhich likewise gave no of
those plbfs^ and th e  lower appellate CoarE stJbseqiiently, on the d«cree-holde"r's 
application, ametidQd its decree, under s. 203 o£ the Givi! Froceilurt* Code, by 
iiiaert.ing the required  specification,'—h e ld  th a t iaasranch as _ tho e lfc tt of the 
ameudmenfe was Qofc to  alter the effeafc of the. H igh Gourt’s ,decree, or to affect

^ SBCond Appeal, No. 448 of 1887, from  a  decree o f  (L  J .  Ni<»holls, Es.<}, D ig- • 
t r i c t  Ju tlg e  of, .Gbfts'ipav, , d a ted  the 4 th DQcemhsr, 1385, cimfirming a  tlecree  of ■
MtHisM Syud Zaiti^ui-abdin, M uusif o f  K orau tad ih , dated  th e  IS th  yep teu ib erj

, : '  ' „

, ( I )  See also XSiM Bingh ,y, Battuman. Upadkffct, I, L., K.,, 3 All' iiJ. ' V
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1887 properly oilier than that actually claimed niid decreed, the amendmenr. v/aa not 
contrary tii hip/, Shohral Siiu;h v. Bridywan  ( I ) ,  GobardJian Das v. Gopul R ihr  

Ram SAKita Krisio Khihur Uoij t, Jlujak Uwrodacaunt lloij Sundara  y. Subbana
P sH S iD S iR - (4) reCerre H o .

liAl.
The facfs of this case were as follows ‘— Perai.iliar Rai and 

others sTifcd Ram Saran and otlieis for possession of coriain plots 
of .lands specifiexl in the plaint, and tlioir snit v/ns dismipBed by i.lie 
first Court on the aStli April, 18SS  ̂ but upon appeal tliat decree 
was reversed by tba .'lower appellate Court on tlio 19th Novembery
1883, wbicb decrecd the clainij but omiited to enter in its decree 
the nnmberg and specifications of the plots which formed the sub­
ject-matter of the decreb. Tliat decree upheld by the H igh
Court on the 19th March, 1885, nnd the 'decree prepared in the 
High Court also gave no specifioation of the plots to wliiob the suit; 
T e ln t e d .

An application for execution of decree and rocoyely of possess­
ion of tlie plots, aforesaid was made by the dccrec-bolders on the 
9ili Angm t, 18^5, but ifc 'sas opposed by Ibe jvidt^mcMit-debiors 
upon the gronild that the only decree capable.of execution was tl ] 0  

final decree of the Hin;li Court, and inasmueli as that decree did 
not contain a specification of the plots, it ooald not be executed.

These objections were disallowed by the Gonrt of first ins- 
iance, wbieh, by its order of the 15tb September, 1885, directed 
that the deereo-bolders should be placed in possession of the 
plots to-ttdnch tlioir suit related. Upon appeal to the lower appel­
late Court, that Court held thai; so long as the decree of tbo H igh, 
Ooart remained unamended and silent as to the numbers of the plots 
in suit, tlie decree could not be expcntedp and upon this ground 
it disallowed execution by its order of the 17th April, J.S86. That 
order was nob appealed from, and became final. Thereupon the 
judgraent-debtors applied t’o the Munsif to regain possession of 
the* land from which they had been ousted undei' the decreo, and 
they were accordingly restored to aucb pof?session on tlie *9tli 
August, 1886. In the meantime the decree-holders made an appli-

• cation to the btwer appellate Coiu't to amend its decree of the 19tli 
Hovember, 188i:l, by entering therein a specification of the plots

(1) I. X . Ti,, 4 A l l  876. (.1) U  Moo. I, A,, 465,
(a) I. L. li,, 7 All. 366. (4) I. L, II , 9 Mad. 354,



Tvh.icli formed fcise subject-matter of t h i s  suifc_, and tlieir application *̂̂ 87
V̂cis graBted and the rec|uisita arneiidmeiii made oii the Ib th  June, iiT T sIalir 

1886. Tlie decree having ilias beeu amended, the present appli-* ,,j
cation for esecntion was made by the tlecree-Iudders on tha Jitli 
A tifrusij 1886} and it  rvas jtI lowed bj' tlie Oourt of first instance, 
aud that order was u})hc;ld b j  the lo\ver appellate Goiir!;, The 
jadgmeiit-debtors appealed to the High Ooart.

Miinslii /Suk/i Earn, for tho appellants, r

Ivlr. G. T, Spankie and L d a  Jacda Pj‘asa-\f, for tbe respoii<ienf-3 .

IvUmiooDj J . — The argutnunta wUicli Mr. Sakk Ram on belialf * 
of the appellants and Mr. Jiiala Frasad ci> behalf of the respond- 
eiits diave addressed to me raise only two questioua for determi­
nation :—■

(i) W hether, with reference to the order of the 17th Apri!^
1886, the present execution proceedings were barred by the ride

res jndkaia  under the ruling of the Privy Council in the case of 
Mimgal Per shad Dichit v. Gt-ija Kant L 'llihi ( 1 } and Rnp Knari 
V. Ram  Kirpal Shuhul (2).

,(2) W hether the order made by the louver appelhite Goarfc 0 1 1  

the 18th June, I 8 8 B5 amcDdinrj its deeree of the 19ih ,Ko%'ember,
1883^ was legalj iu view of the circumstance timt the decrfce has 
been subjHcted to appeal to this Ouurfc, and the final decree in  the 
case was passed by this Court on the 19th Marchj ISSo.

Upon the first of these two points I  do not think if; is neees-sary 
to saj' anything beyond observing that the two cases relied apoii 
do not apj>ly, because the effect of ilie Judge’s order of the 17ih 
.April, 18S6 was to hold that the decreej so long as it,remained 
unamended, was not capable of execution and thatitn<^.eded aintuid- 
meut. The present application is not on© ia which the same 
anamended decree is sonf^ht to be executed, but it ia an applicat-iou., 
whicli relates to the execution of tjie decree after ainmdmonL

The second question, howevefj is the only real questian in the 
casoj and it is a question of law, because the language of s. 2 0 0 j 
which enables the Court passing a decree to amend its decree^ is 
silent as to •whether such, amendment can be, made by such Oourl

' L.'e., 8.Galc...5l; jD.E.,8 'I. i .  1 2 3 ., ' (2 )*L L,'E., 6  AE,,200,- '
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18S7 after the decree sougiit to Be amended has a.1 ready become the
KAM Saras' subject of an appeal before a higher. tribunaL Illnstrations of how
PERsmHAE clifnf’nlties Minj ari:«e in coimcciuon wiih the exercise of the power

■ iu^. conferred by that section are to be foiind in some of tlie reported
cases—in Raghunnth Das y. Baj Kn.mar (1) and Siirta v. Gatigci (2;, 
bnt this is the first time I liave had specifically to deal with the 
qnest.ion whether or not the exercise of these powers by a Court 
passing a dficree is legal after the decree bus been the snbject of 
an appeal. Mr. Sukh Earn argues that lUKler the Fnll Bench 
filling of this Court in Sholirat Singli v, Brvh/man (3) it i3 the 
decree of the last Court only which can be executed ; and. inasmuch 
as. here the decree of the last; Court was that of the High 
Court, dated the lOtli March, ISSS, and such decree was silent 
as to the specification of the plots, therefore the amendment 
of the decree by the lower appellate Conrfc was ilh-'gal, becanse 
not that decree that conld be executed. In  dealing it was with 
this contention, I  think it is enough to say that the effect of 
that Full Bench ruling was explained, by Oldfield, J ., io Gobardhan 
Das V. Gopal Ram  (4.), in whioh it was held that in cases vvliere a 
decree of th e ’last Oourt only affirms the decree of the lower Coiirtj 
the Oourt executing the final decree is at liberty £o refer to the lower 
Court’s decree for' explanation and iaformation, And this view 
was consistent with the ruhng of the Privy Council in Krisio  

^Kinkur Bofj y , Rajal Burrodoeaunt Ro^ {b).

I t  is, therefore, clear, in the absence of statutory prowsion to 
the contrary, that in a case of thia kind, this Court’s decree having 
only upheld the decree of the lower Court, no practical injury can 
arise in execution, if the lower Court, after the decree had boon obn 
firmed by this Court, amended ita decree, as was done in this case. 
There is, indeed, no coniention here that the effect of the amendment 
made by the lower Court is such as to alter the efiect of this Court’s 
decree, or to reader land other than that which was actually claimed 
l^nd actually dcc.veed liable to the decree.

render these circi.im?tances, !  think that the amendment of the 
decree hy the lower appellate Court was not opposed to any p r 0 “
vision of the law, and that it  has caused no injury to the present

()> I .X . B„ 7 All. 276, 876. (3) L  L. E.,  ̂ A ll. 876.
C2) 1. L. E ., 7 "All. 411, 875. ■ ( i )  I. I,, li., 7 A ll.
' * (6) U  Moo. I  A. 405.
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appellant. In  this view I am supported b j  a ruling of the Madras 
High Oonrt in Bundara v. Snbhmia (1)^ where Col]ins, 0 . J .j and 
Muttusjimi Ay ja r ,  J ., concurred in holding that, uuder s. 206 
of the Civil Procedure Code, the Court has power to amend iis 
decree by bringing it into conformity with the judgment after 
Biush decree has been confirmed on appeal. Tiiis view of the law 
was accepted by Oldfield and B rod hurst, JJ.., in Mise. No. 213 of 
188Bj M-ohan Lai v. Laohmi Prasad decided on the 22nd 
December, 1886. *

The amendment was, therefore, properly made and has caused 
jio failure of justice.

J dismiss this appeal with costs.
Appsnl dismissed.

CRIMINAL E.EYfSIONAL.
Bejore Mr, Justice Makmood.

QUEEN-EMPHESS o. JAGJI^YAN and others.

Sunintartf irtal~~Coinplatni including charge not summarily triable-^Sum m aty ju r is ­
diction vot tieeessarilt/ onsted thereby—Criminal Vrocedure Code, s, 260,

The m ere oireumstance of a com plaint eharginflf fin accused person w ith  
<^ences not sum m arily triable along with otlier offences so triable wonia not 
seeessarily  otist the  sumaiciry jurisdiction of a M agistrate under s. 260 o i tlie 
C rim inal Frocedure Code. W hether a complaint aifords suiScient grouwls for a 
sum m ary tria l, or requires a tria l according to th e  ordinary procedare, miiaS be  ̂
le ft in a great measure to th e  discretinn  of the M agistrate, exercised witii due 
care according to, judicial methods with re fere tiee . to the  ciraum tencas of each 
case* ! Mafiiohunder CfiaUerjee v. Kttnliye Laha (3), Chunder SeeTcor Sookul n  Dhurm 
N ath  Tew&ree (4), BeputooUa r. N ajim  Sheikh  (5), and Etnpress v. AM ool Karim  
;(6) referred to.

T hei facts of this case, which was a reference under s. 43S of 
the Criminal Procedure Code, are stated in the jadgiiient of Mah- 
rnood, 3.

: Mahmood, J . ~ I n  . tW^ case one Musammat Sheo Kiiniarij-a 
H indu widovv̂ , whose husband died in 1885^ filed a complaint in ih s  
Court of the Jo in t Magistrate on the Marah, 1887j* allep;ing 
ih a t certain acts were , committed.by the :accttged on the previous 
jd^ jiand  that those acts amounted to offences under ss.

(1) I. I/. E., 9 \5aa,854.
(2) No't repoirted.

(4> l.Calc L. 1?. 484. 
C6) 2 Calc. B , 374.
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