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Before My, Justice Mitter and Mr. Justice Harpherson.
IN THE MATTER oF THE PETITION oF BHOLA NATH DASS AND OTHERS,
BHOLA NATH DASS AND oTHERE », SONAMONI DASI. #

Appeal—0Civil Procedure Code (dct XIV of 1882), 8. 3 and 396—Ordar
Jor partition in execution of decree.

An order under s 898 of the Code of Civil Procedure declaring
the rights of the parties ina partition euit but leaving their shares to be
determined in execution of the dearce, is a -*“decres” within the meaning
of 6. 2 of the Code, and an appesl therefore lies from such order.

SonamoNt Dasy, the plaintiff in the suit in the execution
proceedings in which this rule was obtained, sued for partition
of moveable and immoveable property which belonged original-
ly to two brothers, Gopal Chandra Das, father of the defendants,
and Mohesh Chandra Das, the husband of the plaintiff. Both
Copal Chandra and Mohesh Chandra being dead, the plaintiff
a8 heir of her deceased husband claimed an eight-anna share
of the joint properties, and also asked for damages and mesne
profits. A deed had been executed by the parties in Pous 1200
(December 1888), whereby it was agreed that of the articles used
in performing religious ceremonies those mentioned in Sch.
8 should remain in the custody of the defendants, while the
plaintiff should enjoy & similar right in respect of the articles
specified in Sch. 4.

The plaintiff alleged that the defendants had not delivered to
her the articles mentioned in- Sch. 4, and that the defendants
having in contravention of the terms of the deed refused to allow
her the use of the articles specified in Sch. 8, oh the occasion of
the Doljatra ceremony, she was, by virtue of the stipulation in the
deed, entitled to the possession of these articles. She also claim-
ed an iron chest as belonging to her exclusively. The defenice
was that a portion of the properties,” of which ' partition
was claimed, had been already divided; that the .defendants
had not refused to allow the plaintiff to use the articles speci-
fied in Sch. 8; that, of .the . articles mentioned in -Sch.

*Civil Bule No. 796 of 1883, egainst the order of Baboo Nuffer Chandra
Bhatte, Piret Subordinate Judge of 24-Pergunnshs, dated the 12th of
May 1885, ‘ '
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4, the defendants had in their hands only eleven lanterns

Brora Nara 8nd nothmg else ; that the iron chest was joint property; and

DABB

that the defendants were not liable for damages and mesne

SO%AI[ONI proﬁts \

The Subordinate Judge made the following order :—

“The properties specified in Sch. 1 annexed to the plaint
gnd the articles Nos, 1—18 of the Sch. 2 anmnexed to the
defendant’s written statement will be divided into two equal
lots, one of which is to be assigned to the plaintiff and the other
to the defendants. Tho partition will be made by Commissioners,
who will have due regard to the convenience of the parties,
Compensatlon may be awarded for equalising the shares, The
costs of the partition will be borne equally by the parties.

“The plaintiff’s claim with reference to the properties mentioned

in Sch. 8 is dismissed.”
" “The defendants are directed to deliver to the plaintiff the
property No. 74 referred to in Sch. 4 or ity value Rs. 22,
and also the jron chest claimed or its value Rs, 70, The claim for
damages and mesne profits iy dismissed.”

The defenda,uts appealed and petitioned for and obtained
a rule ca.llmg on the plaintiffs to show cause why partition should
not be stayad pendmg the appeal,

Baboo Kissen Kuwmal Blutiackarjes, for the petitioners,

Baboo, Uma Kali Mookerjes showed cause,

; The judgment of the Ogurt (MriTER and MACPEERSON, JJ.)
ma o8 follows:—

* Tt has heen contended before us that this Rule ought to be
dlachﬂ,rged, because the appesl in connection with which it was

issued was'not filed in accordance with the provisions of 'the
Code of Civil Procedure.

The confention of the opposite party is that the order which
bas been passed by the lower Court under s. 896 of the Code
defining the several rights of the parties imterested in the
property in dispute, is not “a decree” as defingd in 8. 2; that it

is merely an interlocutory. order against which, it has been urged,
no a.ppea.l hes

We are of opmmn that this contention is not sound, . As rg-
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gards the question whether the order under s, 896 comes within 1883
the definition of “ decree” as given in s, 2, there is no difference pror, Nary
between such an order and one passed under similar circumstan-  Dass
ces regarding the- partition of an immoveable property paying Sowasson
revenue to'Government. There is as much reason to characterize Daa.
the one as the other a “decres” On referring to s, 265, we find
that the Legislature speaks of an order defining the rights of the
parties to & euit for the partition of an. undivided estate paying
revenue to Government as a “ decree”
We think that an order passed under s. 898 is a“ decree
as defined by 8. 2. It has been contended that it does not come
within the definition, because the adjudication of right under
8, 806 does not decide the suit; but we think that practically
it does, All that remains to be done is simply an enquiry into
minor matters necessary for the final disposal of the case. We
think that an order under s. 896 of the Code of Civil Procedure
is o “preliminary decree” passed in the suit which gives the
parties the right of appeal
It is not disputed that hitherto, on both sides of this Court, such
appeals have been allowed. It is also clear that congidera-
tions of the balarce of convenience are in favour of an appeal
being allowed. We are, therefore, of opinion that the contention
of the opposite party is not valid.
The Rule will be made absolute with costs.
JV.W Rule absolute.

Befors My. Juatica- Prinsep and Mr, Juslice Grant,
1885

BHOOBUN MOYL DABEA awD oTHERS (DECREE-HOLDERS), o. BHURUT gupq 12,
SUNDERY DABEA AND OTHERS (JUDGMENT-DEBTORS).*
Appeal— Givil Procedure Coda (Aot XIV of 1882), ss. 2 and 836—Order
in Partition suit laaving procsadings fo De taken in ewecution of decrea, .
The proceedings contemplaied by s. 896 of Act XIV of 1882 are
proceedings in & suit before decree, and in order to enable the Court in that
suit to determine exactly the terms of that deoree. Where those pmeeedlugs,
however, were left to be ta.ken i exeoutlon ‘of the decre, the High Court
treeting it as an error in point of form, énd thhout decldmg whether or not
" Appesl from Order No. 125 -of 1885, agairst the" ‘otder of - Bahoo
Parbati Coomar Mitter, First Subordinate Judge of Mymensingh, dated the
17th February 1885,




