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received Rs, 3,126, The defendants cannot claim, being tort- 1887
feasors, to deduct the costs of the collection of money they have  Sairis Dm
wrongfully collected. I am of opinion that the plaintifs-appellants 4,
are entitled to a decree for Rs, 1,978-2-2 plies interest thereon af Prasao,

the rate of 12 per cent. per annum from the 17th Tebenary, 1833,
o the date of this decree, and with costs here and below, and §
per cent. on the amount of this decree and costs until realization.
Tysrurrn, J.—1I entively conear.
Appeal allowed,

Before By, Justice Malimgod. FISST,
} Juty b
MATUE DHARI SINGH (Jupsment-npenror) v, ALI NAQI axp oTaERS

(DrcrEE-nOLDEES).Y )
Geeupancy tenancy— Sale by occupancy-tenant ~ Dezree in fuvour of zamindar againd
purchaser for mesne profits—Mesne profits how to be assessed,

Where in a suit nguillst an occcupancy tenant and hiz vendee, the zaminddr
obtained a deeree for cancelment of tire deed of sale, for possession of the land
by ejectment, and for mesne profits from the date of suir to the date of recovery
of possession,—Aeld that the mesne profits awarded must be asscssed as damages
against the vendee as a trespasser; and that the proper mensure of such damages
wuas not the rent which was payuble by the vendor, but the actual market-value of
the land for the purposes ot letting.

The facts of this case are sufficiently stated in the judgment of
the Court.

Kunwar Shivanath Sinha and Manshi Kashi Prasad, for the
appellant, '

Mr. Niblett for the respondents.

Mannoop, J.—In argaing this appeal, Mr. Kashi Prasad, whe
has appeared on behalf of Mr.- Shivanath Sinha, has not pressed
the second, third, and the fourth grounds of appeal, and has con-
fined hLis argument to the first and the fifth grounds of appeal. 1
need not therefore degl with the case beyond the scope of these
grounds in the memorandum of appeal, '

The facts necessary to elucidate the questions raised-are that
one Jageshar and Musammat Abhlakhi were occupancy-tenants of
ethe land to which this suit relates, and on the 20th February, 1382,

* Second Appenl, No, 143 of 1887, from a deerée of W. J. Marlin, Esg.,
District Judge of Mirzapur, dated the 10th Javbary, 1887,s moaifying & deoree of
‘M unshi Shankar Lal, Munsif of Mirzapur, dated the 24th September, 1880.
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they executed a sale-deed wheroby they conveyed their occupaney
tenure to Matuk Dhari Singh, the present appellant before me.
Thereupon the present respondents, who are zamindars of the
village, sued the vendors and the vendee for the canceliation of the
deed of sale, and also for possession of the land, but the prayer for
ousting was limited $o the ejectment of the vendee on the
ground that the sale-deed under which he had purchased the tenure
was illegal, by reason of the prohilition contained in s, 9 of the
Rent Act. The suit'was instituted on the 26th May, 1833, and
the plaint included a prayer that tho future mesne profits might be
awarded as against the defendant-vendee, who was, according fo
tho contention in the plant, a trespasser upon the land by reason
of the invalidity of the sale-deed under which he had entered into
possession.  The suit was decreed on the 17th January, 1884, but
the decree by some oversight did not contain any award as to the
future mesne profits claimed in the snit. This circumstance led to
an application for amendment of the decree, and the application
was granted on the 15th January, 1836, whereby, in awarding the
remedy, the decree specified that the plaintifis who had succeeded
were also to realize future mesne profits in respect of the land to
which the suit related.

The decree having been so amended, the plaintiffs, decree-hol-
ders-respondents before me, obtained possession of the land, and on

the 28th May, 1883, they presented the present application for
execution of their deerce for the purpose of realizing future mesne
profits as the amended decree awarded.

The application was resisted upon the grounds, inter alia, that
the future mesne profits to which the decree related referred only
to a period subsequent to the date of the decree, and not to the
period intervening between the institution of the suit and the passing
of the decree ; and, in the next place, that® the amount of mesne
profits claimed by the decrce-holder was excessive.

The decrce-holders had claimed in their application for execu-
tion Rs. 369-6 as mesne profits for the year 1291 fasli; but the
lower appellate Court has found that the sum was extravagant, and
that the real letting market value of the land would be Rs. 148-8,
and this sum that Court has allowed as the proper amount



VOL. X.] ALLATABAD SERIES,

of mosne profits to which the respondents-decree-holdery were enti-
tled under the decree. The lower appellate Court has also held that
the period to which such mesne profits related was the period
from the date of the institution of the original suit up to the date
when the decree-holders obtained possession of the land under the
decree. The order of the lower appellate Court gives effuct to these
views, and it iz from that order that this sccoud appeal has been
preferred to this Court.

The contention of the parties before me raises twe questions for
determination ==

1. Whether the fulure mesne profits awarded by the decrce
of the 17th Jannary, 1884, as amended on the 153th January, 1886,
are to be caleulated for the peried Letween the date of the suit np
to the actual possession, or is limited to the iuterval Letween the
passing of that decrce and the date of possession of the decree-
holders under that decree.

2. Whether in the assessment of meane. profits as damages for
the purposes of ss. 211 and 212 of the Code, the mesne profits to be
awarded are to be represented hy sumch rents as the occupmicy
tenants, Jagesbar and Musammat Abhlakhi, paid to the zamindérs,
decree-holders, before the sale-deed of the 20th February, 1882,
or by the actual market value of the laud for the purposes of let-
ting.

Upon the.first point, having considered the matter, I am of
opinion that the future mesne profits, which the decres awarded,
relate to the whole period intervening between the date of the
suit and the date of pdssession. This view is the same as that
taken by the learned Judge of the lower appellate Court. But
uwon this point it is ingeniously argued by Mr. Keshi Frasad
on behalf of the appellant, that the application of the 28th May,
1886, which prayed foresecution of the decree and mesne profits
claimed, contained the Hindustani words ¢ zar kharcha wa wasilas
‘mabad digri,” that is to say, the costs and mesne profits subsequent
to the passing of the decree of the 17th January, 1884, The ori-
‘ginal application, which is now before me, contains some words of

amendment which seem to have been hurriedly made by ths
decree-Lolders’ pleader, and which may possibly bear the ipterpre-
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tation upon which Mr. Kashi Prasad insists. Bat having con-
sidered the matter, I think that the Hindustani words may be 90

read as to render the eq)msmon applicable to future mesne profits,
c.xlcu ated, not from the date of the deccroe, but .from the date of
the institution of the suit, namely, Z6th May, 1883,

As to the second point, I confess I have had somne difficulty in
deciding the question because of a dictwm in an unreported case
decided by a Division Bench of this Ceurt.  But thab case is not
on all fours with the present, and I do not think it precludes me
from expressing my own views as to the mattor of the assessment
of mesne profits. Wl b is contended is, that according to law in a
case of this Lmd the mensuro’ol dumages when cl: aimad a8 mesno
profits is the rent which the’ zamindar conld have realized from
the occupancy tennnts who have, by reason of aun illegal sale,
placed the vendee in possession, aund that the amount of such
damnges should not be assessed upon any other principle. It is
perfectly truo that if the vendors of tho deed of the 20th February,
1882 had never execuied that deed, and had continued in possea-
sion of their occupaney holding, the plaiutiffs-zamindirs could nob
realize moro than the rent due by those occupancy-tenants; but it
does not follow theref’mm that such rent is the measare of damages,
When snch dumages are claimed against a person who, by taking
an illegal sale from such oceupancy-tenants, acquires possession of
the land, and, ag such, holds possegsion, his pogition is no bettor
than that of a trospasser. In this caso the question has boen,
pressed, because, whilsh the decros-helders claimed no less than
Bs 369-6 as the amounut of mesne profifs, the learned Judgoe of
the lower appdl‘zm Court has fixed such mesno profits to amount
only to Rs. 148-8, and the rent payable by the oceapancy-tonanti-
veudors is only Rs. 37.3,

It bas been ruled by me in the case of Dubi Prasad v, Han
Dyal (1) that the nct of an occupaney-tenant in making a transfor
whigh would be void uuder the law as coutaived in s. 8 of the Rent
Act, is not such an act as would involve forfoiture of the. tentwe’
and ejectment of the occupancy-tenant undoer el (b) of s. 83 of the
Renb Act.  The view there expressed has been approvul by tho
present learned Chiof Justico of this Court in the caso of lvauﬁna;

(D LL R, 7 AlL 691,
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Begam v, Hanst (1), and has since been adliered o by ma in the
inore recent case of Mul Chard v. Pitam (2) ; but those views relute Maroi

. . . . . . : . . an
move to a case in which the zaminddr, in consequence of an invalid él';_',‘m[
transfer made by an occupancy-tenant, seeks to oust such tenant v

) } AL Hagt
by process of the Rent Cours, than fo a case of this kind, where a

docree has already been niade, rightly or wrongly, in a regnlar
sitit awarding possession to the zamindirs of the holding of an
ocecupaney-tenant, which holding such teqn’:mt had invalidly soid.
As a Court exccating the decree cannot go bebind the decree itself,
¥ must take it that the decres now sought to be execeuted was
a decree properly passed, thongh I am not prepared toexpress any
opinion as to whether the effoct of that decree is to terminate the
occupancy tenure of Jageshar and Mnsammat Abblakbi. So fur
&s the iumnediate question now under congideration is concerned, it
feems to me that the mesne profits awarded must be assessed as
dz’zrnag'las against the present appellant with reference to his character
of having been in possession under an invalid sale-deed, and thus o
trespasser upon the land, It seems to me that the proper measure
of damages is not tho reat which was payable by the occupancy-
tenant to the zamindar, a rent subject to its own peculiar statutory
limitations, but the proper market value of the land for the
purposes of leasing. That value has been found to'be Rs. 148-8 per
annum ; and this sum, therefore, represents the loss oceasioned by
the wrongful act of the present appellant in geiting into possession
of the land woder an invalid sale-deed from the occupancy-tenantss

For these reasons, agreeing with the conclusions at which the
learned Judge of the lower appellate Court has arrived, I dismiss
this appeal with eosts.

A'ﬂpeabl dismissed.

(1} L L. B, 9 All 244, () S A, No. 1151 of 1886, desided on the
- 281h June, 1887,



