
Before S ir John Edge K l  ̂ C h iff  Justice^ and M r, Juitice Tyrrtll. 1887
June  27.

S B IT A B  DEI AKB OTDiiKH (PtAiN’TiFFs) A JU D H lA  PTiASAD   ----------  
A N P  OTH ER S (^D iilT E K D iM T S ).*

Jjaridholder and tenant—A^otice o f  ejecttnent-^ Determiinition o f  tenancy— Act X I I  
o f 18S1 (iV.-W . P. Riiit Aci)^&s. 3G, 50 (t;), 40— Suit fo r  eJeclDicnt and mesne 
profJ'S— Faymenis by wroKc-doer in possei&ion noi io he deducted frurn sueh profits,

S. 39 (fl) aud s. 40 of the S.-W . P. Rent Acs (X II of 1881) imply tliai, if a 
landholder lias failed to give his teiiaut the written notico of ejectmenfc required 
by s. 36, the tenancy is not to be treated in law £>s having ceased on determiaa- 
tion of the term provided, but is to be treated as still subsisting.

Where upon the expiry of the term of a lease, hut v-vithout the written 
notice of ejectment x-cniuired by s. 36 of the Act haying been giren by the lessor; 
possession was tuken aad rents collected by persons eluiaiing- TUider a subsecjuent 
lease ,— held that the tenancy of the first lessees did not cease upon the deteruiina^ 
tjon of the term of their lease, that the second lessees were wong-doera iu 
usurping possession and collecting rents aud profits, and were liable in a suia for 
damage? by way of mesne profits after deduction of a sum paid by them for 
GovernnienE revenue, but without deduction of what they had paid the lessos 
of the expenses they had incurred in collecting the rents.

T he plaiutifFa in this suit held certain lands under a lease 
which determined ia  1.289 fasli. Their lessor granted a lease to 
the defendants for a term commencing ia  1290 fasli, and on the 
15th. October, 1882 the defendants took possession, demanded 
rents from the sub-tenants and received the rents aud profits. The 
lessor had not gi^en to the plaintiffs the written notice of ejectment 
required by s. 36 of the N.-W . P. Rent Act (X II  of 1881). The 
plaintiffs subsequent!}’- obtained from the Revenue Court an order 
putting them in possession, to which the defendants and the lessor 
were parties. The plaintiffs then bronglii the present suit for 
mesne profits in respect *of rents aud profits received by the defen
dants subsequently to the 15th October, 1882.

• The Courts below (Subordinate Judge and District Judge oC 
Moradabad) dismissed the cJaim, on the grouod that the plaintiffs’ 
lease had determined pn-ior to the period for which mesne profits 
were claimed, and that the omission to issue notice of ejectment 
under s. 36 of the Rent .Act was under the circumstances imma
terial. The plaiiitifFs appealed to the H igh Court.

.a.-------------------------------- -----   ----- ——------- -----  . . ..— :----------------------- --— -̂------  
* Second Appeal, No. 98-1 of 1886, from a decree of W . C. Watts, Esq*, District,

Judge of Moradabad,.dated the 3rd Marnh, 1886, confirming', a decree of Miiulyi ;
Nfeir i.U'E.han,, Suboidiuute Judge of Moradabad, dated the 12tk July, J-S36. ,
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The flon. Pandit Ajudhia Nath aad Bab a Ratan Chand, foe 
the appellants.

Munslii Banuman Prasad, Pandifi Sundar Lai, and Lala Lalta  
Prasad^ for the respondents.

E d g e ,  C. J . ,  (after stating the facts as above, continned ■ -I t  
is contended that on the determiuatioa of the term in 1289 fasli 
the tenancy also detern^ine-J. The Rent Ac;t ninst bo lookad at to 
see if this contention is v'l̂ oll foundoJ. S, 3d of thn Ui3n(; Act onaotss 
that if the landholder desires to eject a tenant hulling only for a 
limited period after the detBrmiuation of his tenancy, he shd l caiuci 
a written notice of ejectment to be served on the tenant under tlie 
provisions of the Act. SS. 37 and 38 provide for the Goni;outs and 
method of serving sach notice, and s. 31) gives the tenant a righfe 
within thirty days after the service of notieu to contest his liability 
to be ejected, and provides the tribunal to detennino such ques
tions. Sub-clause (c) of s, 39 enacts that upon the determination 
of such questions adversely to the tenant or where no applicaiion 
under that section has been made, the tenancy of the laud in 
respect of which notice has been served shall coase.” Tiie only 
construction I can put on the section is that if the landlord has 
failed to «lve the notice required by s. 36, the tenancy is not to bo 
treated in law as determined on the determination of the toriri pro- 
vided by the lease, but is to be treated aa subsisting. S. 40, I 

rthinkj also leads to the same conclusion. Under these cirouin
stances I  am of opinion that the tenancy did not deterniine on tho 
determination of the term granted by the lease, and the defendanfcrj 
were wrong-doers in usurping possession and taking tho rents an^i 
proBts of the lands. Tho only question remaining is as to damages. 
I t  is admitted that the defendants have received Rs. 3,12(>. I t  ia also 
admitted on both sides that Government Revenue, lls. IjldT-lH-rOg 
has been paid, leaving a balance of Rs. 1,978-2-3, The defendants 
say that they have paid the landlord Us. SI'S and have ineurred 
costs of collection of the rents, Tho Rs. 875 wore not paid at the 
request of, or on behalf of, the plaintiffs | they wara paiU by tho 
defendants on their own behalf wrongly out of the moneys with 
which the defendants had no legal or equitable right to intermeddle." 
The paymentj if made, is no answer to the plaintiff’s claim. Th© 
plaintiffs say: You have wrongfully and in violatioa of my rig h i
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received Rs. 3,126. The defendants cannot claim, being tori- 
feasoi'Sj to deduct the co sts  of tlie collection of money tliey Irave 
wrongfully colloctod. I am of opinion that the plaiatitf^-appellants 
are entitled to a decree for Rs. 1 , 9 7 8 - 2 - 2 interest tliereon at 

the rate of 12 per cent, per annum from the 17th Febra.-irj, 1S33, 
to the date of this decree; and with costs here and belowj and 6 
per cent, on the amount of this decree and CQsts until realization.

TyeeelLj J ,—I entirely concur.
Ap’pcal alloiL'cd.

18S7

Before M r. Justice Mahtn^od.

M A T U K  D H A R I  S I N G H  ( J u d g u k j i t - d i c i s t o r j  v . A L I  N A Q i  a s d  o r a EHS  

( D e c k k e - u o l d e u s ) . *

Occupancy tenancy— Sale by occupancy-ienant -  Decree in favour o f zamiiidar agaimt 
purchaser fu r  v'.esne proJiis — M sine profits how to be assessed.

Where in a suit ngainet nn occupancy tenant and hi.i vomlep, the zaminddr 
obtained a decree for cancelment of the deed of sale, for posneasion of the laiiti 
by ejcctmenfc, and fur mesne pi’ofits from the date of suit to the liute of recovery 
of possession,—hdd  that the mesne profits awarded iiuist lie assesac^d as damages 
against iha rendce as a trespasser; and ihat ibe proper me.taare of siK-h d,'images 
■was not the rent whiuh was paynble by the yeodor, but the actual market-value of 
the hind, for the purposes of letting.

The facts of this case are sufficiently stated in the judgment of 
the Court.

Ivunivar S h iva n a th  S in ln i and M unshi K a sh i P rasad , for the , 
appellant,

Mr. for the respondents.

Mabmood, J .—‘In arg^iing this appeal, M r. KasJd Prcuhcl, who 
h as appeared on behiilf of Mr. S/nwnaiA Sinka^ has not pressed 
the second, third, and the fourth grounds of appeal, and has con» 
fined his argument to the first and the fifth grounds of appeal. I  
weed not therefore de^l 'VTitb the case beyond the scope of these 
grounds in the raemorandura of appeuL

The facts necessary  to elucidate the questions raised”are thafc 
one Jagesh ar and M usaram at A hhlakhi w ere oocuf)ancy“tenant3 of 

-the land to -vihieh this su it re la tes, and on the 20th  F ebruary , 188^,

* Second Appeal, llo . iiS  of 1887> from  a decree of W .  J .  M artin, Es^.> 
Dfstrict JuilgG of M irzapur, duted the  10th January , 1387,‘ moaifyiug a  deocee of 
MuusM ShatikM Lai, Munsll o i Mirzapu-f, dated the 24th ,September,, 1886.
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