
THE

I N D I A N . L A W  E E P O E T S ,
11  ̂k a b ri  e 0,

APPELLATE CIYIL.

Before Sir John Edge, Kt.^ C hief Justice, and Mr. Justice Tyrrdt.

B E IiA E l LA L AND 0IHER3 (F iv a in tif fs )  V. G A N P A T  'EAI ahd a n o th e r  
( D e f e n o a k x s ) .*

C ivil Procedure Code,ss. 244, 291— Sale in execution o f decree— Tender o f  debt 
transferee o f  properly-' Question fo r  Court executing decree-- Separate suit.

tkat the assignees of a purcliaser from a. judgraent-de'btor of propert;^, 
tlie subjecc-raatfcer of a decree for enforcement of liypofchecation, were entitled to 
CDine in anu protect the property from sale in execution of the decree by tendering 
the debt and costs under s. 291 of the Civil Procedure Code, and that the execufc- 
iag  Court was bound to accept the money and stop the sale,

i?eW also, where the eseeuting Court had refused to accept the money and 
the sale had taken place, that a suit by the assignees to set aside the sale and 
a declaratioa of their right to come in under s. 291, was not barred by s. 2 H  of 
the Code- ■ ' ,

The facts of this case were as follows The defendants, Ganpat 
B ai and Shambhu Nath, in execution of a decree for enforcement 
of^ hypothecation of zamiudari property-j, which they had obtained 
against Musaramat Gaura, caused the property,to be attached and 
advertised for sale. Siihsequently, the decree-holdera having failed 
to pay the necessary fee for the issue of the proclamation of sale-, 
the case was struck off the file on the 17th September, 18§4:.

On the 18th December, 1884, the jiidgment-debtor conveyed 
}ier proprietary right ia  the property to one Kundaa Lai by a deed 
of sale which was registered on the date of execution.
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1S87 On tlie 6tb January, 1885, the defendants made a fresh applica-
BBaARi LliT tioji for execution of their decree, and by an order passed on the

next day, the 20th Februarv was fixed for sale of the pi’ifpei’ty.
G a h p a x  R a i . ,

On the 18th February, 1885, Kundaa Lai conveyed his rightfs
under the deed of tlie 18th December, 1884, to the plaintiffs, Behari 
Lui, Bindrabau, Tej Nath, Shambha Nath, Rahman Bakhsh_, and 
Bah’aiiij by a deed of sale which was registered on the same date.

On the 20fch February, tlie date fixed for the sale, the ])l!iintiffVi 
made an application xnider s. 291‘of the Civil Procedure Code, to 
the Deputy Collector, who was the officer conducting the sale, for 
feave to pay the aniount*'of the judgment debt and costs into Court. 
This application was opposed by the deoree-holder on the iJlegation 
that the sale in favour of the petition ers had not been complotod, 
and that the judgment-debtor had denied her sale to Kundaa Lai. 
The Deputy OoUector passed the following order :—“ I  cannot 
give permission to the petitioners to deposit money on the part of 
the judgment-debtor in any Court, inasmuch as the decree-holders 
cannot receive it. The petitioners should seek relief formally in, 
reference to their right of purchase,” Tlie petitioners thereupon 
renewed their application to the Court executing the decree, but the 
application was rejected. The sale then took pi,-ice, and tlio pro
perty was purchased by the decree-holders themselvos on the SOtli 
February, 1^85.

The plaintiffs then instituted the present suit, in which they 
•grayed “ that the plaintiffs’ right to pay off the arnouut of the defend
ants’ decree, as representatives of the judgment-debtor, be declarodi 
and that by setting aside the sale of the 20th February, 1885, ufc 
which the defendants became the purchasers, a decree for the pro
perty in suit be passed in the plaintifrs' favour with costs.’’̂

The Court of first instance (Subordinate' Judge of SahAranpur) 
found that the original vendor, Musammat Gaura, whose rights 
■were under attachment and put up to sale, denied tlso sale executed 
by her. The material portiou of the Court’s judgm ent was as fol-'' 
l o p i s ^  In this case, when the plaintiffs offered to pay the money 
on the day fixed for sale, the defendants decree-holders, who repro- 
sented the mortgagee, refused to receive the money^ declariag 4he 
sale to be disputed and unadmitfced. They were not bouac^ uod
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could not be compelled, to receive it. The Court could not receive IS87
the money in deposit and stay the sale by reason of sucli deposit. BiiOAsi Lii 
B. 291 does not contemplate the payment of money by a stranger Ra]
asserting a disputed or improved right in the property, and render 
it incumbent on the Court to receive it. As the deeree-holders’ 
refusal to receive the money and the Court’s order not allowing it 
to be deposited v^ere legally valid^ and the not staying of tho 
sale was a necessary consequence thereof, theplaintiftis not entitled 
to the relief he seeks by his suit, nor is such a suit maintainable.
Moreover, even if the sale alleCTedby the plaintiff had been admittedj 
be would not have been competent to bring a fresh suit. W hat 
should have dune was to apply to be made a party to the e^xecutioQ 
case.” The Court accordingly dismissed the &uit=

The plaintiffs appealed to the High Court.
The Hon. Pandit Ajiidhia JSatk, for the appellants.
The Hon. T. Conlan and Mr. C. II. B ill, for the respondents.

E dge, 0, J . ,  and T yrrell^  J .-—In  this case the respondents had 
obtained a decree on a hypothecation bond against Musaramat 
Gaura. They attached her property in execution thereof, but not
l aving paid the proper fees into Court, the Court made an order 
striking the execution off the list of pending cases. That was on 
the 17th September, 1884. On the 18th December following 
Musammat Gaura sold the property in question to Kundan La|*
That sale-deed was registered on the ISth February. Kundau Lai 
sold the property to the appellants-plaintiffs. That sale-deed' ■p*as 
registered. On the 6th January , 1885, the respondents-decree- 
holders put in an application for execution against the property.
The 20th February following was fixed for the sale. On the 20th 
February the appellants, acting under s. 291 of the Code of Civil 
Procedure, presented a petition for leave to pay the judgment-debt 
and costs into Court. That petition was opposed by the respond
ents, they raising a doubt as to the transfer. The Deputy Collector 
referred the case to the Court, which seems to have been close by.
The application was then made to the Court, and was refused*
The sale proceeded, and the decree-holders-respondents purchased 
on the same day. Upon that this suit was brought. The Subai*- 
dinate Judge dismissed the suit, apparently oa the grpnnd that as 
Musaminat Qaura had questioned the sale made by Eerj the appel-
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V.
Gakpacc Eai.

1887 lants were not persons entitled to have the sale stayed by paying
SjsHiBt LiL the moDey into Court. He also held that s. 244 barred the suit.

This involved one question of fact and two questions of law. The 
qnestion of fact was 'whether Musammat Gaura had sold the pro
perty to Kuudan Lai. The evidence proved that &he did, and had 
executed the sale-deed of the I8th December, 18^4. When that 
deed was registered, she ^as  identified by a Iverson deputed by the 
Eegistrar for that purpose «Trom the office, Mr. Conlan admits that 
he cannot dispute that the sale did take place. The first question 
of law is, whether the appellants, who were the assignees who pur
chased from Kundan. Lal,^\vho purchased from Mnsuminat Gauray 
•were entitled to come in and protect the property by tendering 
the njoney under s» 291 of the Code of Civil Precedure. The only 
right of the decree-holders was to have this debt and costs paid to 
them, or to have the property sold to satisfy this judgment'" and 
costs. I t  is only as a matter of grace that a decree-holder i» 
allowed to purchase at anction-sale at all. If  the debt and costs 
are paid by a third person on behalf of the debtor, the decree- 
holder ceases to have any interest in the property, and the money 
so paid cannot be recovered from him. The judgraont-debtor 
might object to the intervention of a third party, but that m 
not the present case. Indeed, we are strongly of opinion th a t 
if Musammat Gaura had attempted to interfere, the assignecsa 
’̂ ould have been entitled to an injunction against her ; and further^ 
we think they would be entitled to use her name in paying the money 
iwk) Court, because her rights had passed to her vendees. Conse
quently, we are of the opinion that the executing Court was bound 
to accept the money and stop the sale.

.The only other point now remaining is, whether the case is gover
ned by s. 244) or not. We think that the current of decisions show 
that s. 244 doss not apply to a case like this, and that current of 
decisions is opposed to the doctrine in the case cited to us (1). On 
these groimds we decree the appeal with costs, that is to say, 
the appellants should have a decree conditioned on payment into 
Court within thirty days of the judgment-debt and coats as i t  stood 
on the 20th ;lfebruary, ISSS, at the first stage of the sale, mian® 
the costs of this litigation,

■ Appeal allotoBd̂
Bamehanira £oia thar v. Mahadaji Molaikar, L  L. K,, 9 jBom. U i .
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