
188S dispose of it from the point wliere lie dealt with the fii'st head o£ the 
plaintiff^B claim, K it becomes Eecessaiy to make a remand undei? 
s. 666 of the Civil Procedure Code or to exercise the powers conEer- 

SamsiS t Lai,, red under s. 568; Civil Procedure Code  ̂he will do so. The costs of 
this appeal wiU follow the result.

Tyureli, J.—I  quite concur. It seems to me that the law in 
s, 562 of the Civil Procedure Code assumes that there has been no 
trial, and that it authorizes a Court of first appeal to proceed with 
the trial. Now in the case before us, there has been a trial and a 
decree upon the merits in respect of a portion at least of the case.

Cause um anM .

1889 . J'ULL BENCH,
November IS. ........  .........

Before Sif John jSdffe, SL, CMef Justice, Mr. JusUae StraigMi Mv*. Jusiice JSrod* 
hurst, Mr. Justice Tyrrell and, Mr. Justice MaMiooA.

ABDULLA (PiAiiTTii'i!') MOHA¥ GIR ahb othbrs (DKramDAiras).®
Act X f l l  o f  IBSQ (JMnsi and Morar A c t)— Legislative power o f  the G-overnof“ 

Qeneral in Comoil—Indian Oounoils Act (24 m d  2S Via., e, 67) 22—
“  Indian territories now under the dominion o f  Her Mfijesty’ '-^*' Said terri- 
iories” -~^% and 29 Vie., e. 17, ̂ reaimbU—2i2, and 33 Fie., e. 98j s, l-^Oonstrv>e-< 
tion o f  statutes.

Act SVII oJ 1886 (tlis Jbdtiisl and Morar Act) is not ultra mres ot tlie Q-ovornw 
or-General in Council 5 and tlie tovm and fort of Jhansi arc 311133 ect to tlie jnrlsdic- 
tion of tlie HigB. Court for tlio 'N.-W. Provinces in the same manner as tho rest of tlio 
JMnsi district. •

The Governor-General in Council baa power to make lawa and regulations "liind* 
ing on all persons -within the Indian territories under the dominion of Ilor Majesty, 
no matter when such territories were acquired. His legislative powers are not 
limited to those territories wMch, at the date wheii the Indian Councils Act (24 and 
25 Vic., c. 67) received the royal assent {i.e., tho 1 st August, 1861), wore under the 
dominion of Her Majesty. In the preamble to the 28 and 29 Vic. c. 17, and in. s, 1 
of the 32 and 33 Vic., c. 98, Parliament has placed this construction upon a, 22 of the 
Indian Councils Act.

Even if that construction was erroneous, it has been so declared by Parliament .as 
to niake its adoption obligatory. Though a mistaken opinion bf the Legislature con*

* Second Appeal No. 1053 of 1887 from a decree of G-. E.. C. William a, Esq., 
Deputy Commissioner of Jhansi, dated the 4th April, 1887, reversing a decree of B, 
Crawley, Esq,„ Extra Assistant Commissioner of Jhansi, dated the 8th January* 1887. i
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ceming tie law does not make tlie law, yet it may be so declared as to operate ia 1889
future. The Postmasier-Qeneral o f  the UniUtl States ^.JEarly (1) referred to. ------------

AEDtlLIiA
It must be presumed that the laws and regulations of the Govemor-General in,

Council are known to Parliament. ’Empress v. 2}uraA (2) referred to. MbnA2T GiS.

T his was a reference to the F ull Bencli by Straight and Mak-* 
mdbd, JJ ., of the question ^Svhether the town and fort of JM nsi 
are subject to the jurisdiction o f tlus Court in the same manner as 
the rest o f the Jhansi district.

The suit in which the reference was made was instituted on the 
16th August, 1886j in the Court of the Extra Assistant Commis­
sioner of tJhdnsi. It  was brought to enforce an alleged customary 
right of pre-emption in respect of the sale of a house situate in 
the town of JMnsi where the parties resided. The Court of first 
instancej on the 5fch January, 188,7, decreed the claim. On appeal by 
the defendants  ̂ the Deputy Commissioner of Jhansi reversed the 
decree and dismissed the suit. The plaintiff presented a second 
appeal to the High Com*t.

The appeal came, in the first instance> before Mahmood, who 
referred it to a Diyision Bench. At the hearing before the Bench 
(which consisted of Straight and Mahmood, JJ.,) the q^uestion 
stated in the order of reference was raised.. It involved the further 
question whether the Governor-General in Council had power to 
pass the Jhansi and Morar Act (X Y II of 1886) by virtue of the 
provisions of which civil and criminal jurisdiction was given to the 
High Court over the town and fort of Jhansi and adjacent landsj oi' 
whether the Act was in excess of the powers conferred on the Indian 
Iiegislatux'e by s. 23 of the Indian Councils Act, 2.4i and 25 Vic.^
-c. 67:

The territories of the Raja of Jhdnsi lapsed to the British Goy- 
emment on the death of the Eaja without heirs male in 1853. From 
their annexation they formed part of the ISTorth-Western Provinces

( i )  Gu?tas’ Keports o-£ Decisions in the (8) Aitchison’ s Treaties, vol. ii, p. 190;
SupfenaeCourtof the United States,)), 86. Hunter’s Gazetteer, vol. vH, p. 219 5

(3) I. Li Kr.j 3 Calc.j at p. 143; L. E, j Whalley’s Law of the Exfcra-Beg’î Jfttiâ ji 
8 -App. Gas. at p -907; L, E., 5 L A. TractSj p. 30C, ei? sey.
5 . 19$ j I. L. K., 4 Galc.  ̂at p. 18S,
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ABD-niXiA.
V.

MofUjr Gib.

iSS9 By treaty dated the IStlx December, I860; the Britieli G-oyem-
meiit ceded the town and fort of Jhansi in full sovereignty to the 
Maharaja Scindia. The transfer was completed on the 1st April, 
1861(1).
■ By IcJiaritai dated the 24th I ’ehniary, 1886, the British G-ovepi- 
ment restored to the Maharaja Scindia the cantonment of Morar, 
in exchange for which His Higliness; on the 10th Maroli, 1886/ 
made over in fall sovereignty to the British G-ovemment the town 
and fort of Jhdnsi (2).

By proclamation dated the lOtli June, 1888, undez' the 28 and 
Vic. c. 17, s. 4ij the G-overnor-General in Council declared that 

the town, and iovb of Jhansi should be »subject to the Lieutenant- 
Governorship of the North-Western Provinces (3),

On the 17th September, 1886, the Jhunsi and Morar Act (X V II 
of 1886) received the assent of the Governor-General, The pream­
ble to Part I  of the Act recites, inter aUa,y the cessioiti of the town 
and fort of Jhdnsi to the British Government and their incorpora­
tion in the North-’Western Provinces.

Section 0 enacts that the town and fort of Jh&sx, atid the landa 
which, may be ceded to the British G-overnment in accordance with 
the proposal referred to in the preamble to this Part, shall, in the 
case of the town and fort from the commencement of this Aet  ̂ and,, 
in the case of any of the lands, from the date of the cession thereof, 
be deemed to be part of the Jlifmsi district/’’

Section 3.—-‘^All enactments which, at the commGn.cement of this 
Ac*t̂  or at the date of the cession of any of the lands referred td in 
the last foregoing section, are or shall be in force in the Jhansi dis­
trict and not in the town and fort of Jhansi or in those lands, shall 
then come into force in the town and fort or in those lands as the 
case may be/^

Section 4;.— On and from the commencement of this Act, pr tlie 
date of the cession of any of those lands, as the case may bê  the:

u m rn x , ^ol. il^pp. 262, {2 ) “ MmmhtmUon of
TF. jBromices G-azeiteer, vol. t, p m ,  vitices and OuAli, 1882-87,”  p IM

(3) Juiici2th, 1880, Part 1, p. 374
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■f̂ wii and fort of Jlidnsi and tlie lands shall be deemed to form part 1889
of the district of Jlitinsi mentioned in Part IV  of tlie first schedule Abdulla

to the Scheduled Districts Act; 1874j/^ Mohas Gib

Among the enactments which at the commencement of the Act 
were in force in the Jhansi district were .the Jhansi Courts Act 
(X V III of 1887) and the Codes of Criminal and Civil Procedure.
It was not disputed that the High Court had Jurisdiction over the 
Jhansi district generally,

: The douht raised at the hearing of the appeal in regard to the
'validity of Act X V II of 1886;, and conseq[uently in regai’d to the 
j;urisdiction of the High Court in cases coming from the town and 
fort of JMnsi, had reference to the terms of s. 22 of the Indian 
Councils Act, which (so far as they need he referred to) are as 
follows*.—

. The Governor-General in Council shall have power at meetings 
for the purpose of maldng laws and regulations as aforesaidj, and sub­
ject to the provisions herein contained, to make laws and regulations 
for repealing, amending or altering any laws or regulations whatever 
now in force or hereafter to be in force in the Indian territories %m 
under the dominion o f Her Majesty, and to make laws and regula- 
lions for all persons, whether British or native  ̂ foreigners or others, 
and for all Courts of justice wliatever  ̂ and for all places and things 
whatever witliin tJie said ierriiones, and foi* all servants of the 
Gaveinmeiit of India within tlie dominions of Princes or States in 
alliance with Her Majesty^ and the laws and regulations so to be 
jia'ade by the Governor-General in. Council shall control and super­
sede any laws and regulations in any wise repugnant thereto which 
^ a ll have been made prior thereto by the Governors of the Presi- 
deiicies of Port St, George .and Bombay respectively in Council or 
•&.& Governor or Lieutenant-Governor in Council of any Presidency 
or other territory for which a Council may be appointed with power 
,to and regulations under and by virtue of this Act/^

It  was suggested that the words here italicized limited the 
le^slative powers of the Governor-General in Council to making
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1889 laws and i!egalatlons for the Indian territories wMcli, at tije
-------- - ^ate when the Indian Councils Aet received the royal assent'

•8. the 1st August, 1861); formed part of the dominions of Her
MoHAisr Gie. he had oonsei-xuently no power to pass an Aet

such as Act X V II of 1886, for the town and fort of Jhdnsi which 
did not . (after December, 1860) form part of those dominions until 
1886.

This led to the reference to the I ’ull Bench of the cpestion 
ahoTe stated. Several other cases, both civil and criminal, wliich 
raised the same question, were subsequently included in the refer­
ence. The Court, in view of the importance of the point raised  ̂
directed that notice should be given to the Government of India, 
go as to afEord the .G-overnment an opportunity of being heard by 
counsel.

Mr. A. Sirach^, for the Government of India, as amicus cuHk.—• 
It will not be disputed that the Governmeixt of India has power ta 
acquire territory by conquest or cession.,

[Steaight, J.—'If the Governor-General in Council has power 
to cede territory, and to take other territory in exchange, it hardly 
seems going much further to say that he has power to make laws 
for the territory so acquired (1),]

That is what I  shall contend. Butin the first place, s. 22 of th^ 
Indian Councils Act cannot be construed as limiting the legislative 
powers of the Governor-General in Council to the territories which, 
when that Act was passed, were under the doixunion of Her Majesty*

(1) See, in reference to tliis point, the riedwltli tlieml)y implication powop to a<j« '
o'bservations of the Supreme Court of Cal- . quiro territory Ly conipest or cession, and, 
cutta in V. P̂ oiucZeji (Boiilnois. p, that thtf power to acquire territory "by '
1451 decided in 1857 on the constructioa conquest or cession caiTied with. it the'
of the 3 and 4 Wm. IT, c. 85, s. 43 of which power to govern such territory. See also
was worded iaterius similar to those of s, Amerioau Imurmcs Compamy, Cawtepy
22 of thelnffian Councils Act, 1861. The (Curtis, 685; 1 Peters, 611), decided by
Gourt(followingthe opiniouo£ Sir Barnes the Suproine Court of tho United Staterf
Peacock, thea Law Member of Council), of America; Kent’s Commeiitaries, voI< i,;
held in substance that the statutory powers! p. 433, mU', Story’s Constitution, of V th f
o f t l i e  <Jovernor-(3eneral in  Council o f  United States, t o I ,  i i ,  p p ;
making war and contracting treaties car- Qardner’a Institutes, pp. 80*iO» " ' •
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V.
M oean  G ib .

The effect of s. 22 is recited in tlie preamble to tlie 28 and 29 Vic., 1889
e. l7^ where tlie words used are ‘SvithtiiL tlie Indian territories AbdfMaA
nnder the dominion ot Her Majesty/-* the word “ noŵ  ̂ being 
omitted (Ij,

Again, the 82 and 33 Vic., c. 98̂  s. 1, expressly gives power to 
the Governor-Greneral in Council; after the Iltli August, 1869, to 
make laws and regulations for all persons being native Indian 
subjects without and beyond as well as within the Indian territories 
under the dominion of Her Majesty'*'’ (2). Here again the word 

n o i s  omitted. See also the preamble.

These provisions amount to a legislatii -̂e declaration by Parlia­
ment that the effect of s, 23 of the Councils Act is not to be limited 
hy the word noŵ  ̂ to territories acquired by the Crown at any 
particular time, and that the Governor-General in Council may make 
Jaws for any part of British India whenever annexed. The SS and 
33 Vic., c. 98, s. 1, is more than a mere recital of existing law : it is a 
substantiTe enactment, and must be treated as making the law such 
as it declares it to be. Where a matter of fact or of law is recited 
in an Act of Parliament, the recital, though not conclusive, is very 
fitrong evidence that the fact or law is as stated. And even if a 
recital is incorrect as a statement of existing law, it may be so 
expressed as to operate as law in future. This is so even where only 
an: opinion, as to existing law, and not an intention to make -new 
iaw  ̂is expressed; Postmasfier-Geoieral o f  the United Mates v,

( i)  “ Wiiereas'by an Act passed in fhe enlarge the said power by authorizing
fieesion h<jlden in tlie twenty-fourtli and tlie G-ovei'uor-Genera,! of India in Coun-
!fcwenty"flffcli years of the reign of Her cil to make laws and regulations for all
present Majesty, chapter sixty-seven, ifc British ssubjects of Her Majeaty within
■waMttiong other things enacted that the the dominions of such Princes and Siates/*
Goyepnor-Genetal of Iiidia> in Council &c.
fiTiaill have power, ait meetings for the (2) “  Front and after the passing of 
Murpose of making laws and regulations, this Act, the Governor-General of India

make lam and regulations for all per- in Council shall have power at meetings
sons, “whediQr firitiph or native, foreign- for the piurpoae of making laws and
ers or W the Indian territo- regulations, to make laws and rogulatiotts
rietfti^dei; the d̂  of Her Majesty, for all persona laeuig native Indian sub*, 
and f<Jr alL servwts .of Government jects of Her Majesty, Her heirs and sue,
of tn(3;ia within the dominibna ofPrin- cessors, without and beyond as wdll , ̂
ces 4lxd States in alliance with-Her Ma- ,within the Indian territories 
jfisiijij arid whereas i t  ia expedient to d.omiaion of Her Majesty,”
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V-
M ohan Gib .

1889 JEafly (1) j Wilberforce on Statute Law, pp. 15; 16. This is the case

Abdtxiia with, the 32 and 33 Yie., c. 98̂  s. 1, assuming even; for the sake o£
argument; that the construction which, it placed upon s. 22 of the 
Indian Councils Act was erroneous. The difficulty arising from the 
use of the word noŵ  ̂ in that section has therefore heen removed 
h j later legislation.

[ E d g e , C. J.—-If s. 22 of the Councils Act were read literally 
there might he this result; that territory which, on the 1st August; 
1861; when the statute received the royal assent; was under the 
dominion of Her Majesty, hut which was subsequently ceded to a 
foreign power, would still he a territory within the description, and 
the Governor-General in Council might malce laws for it though it 
had ceased to be part of British India or to belong to the Crown.]

The agreement contained in the treaty of the ISth. December,. 
I860; for the cession of the town and fort of Jhunsi to Scindia was 
not comx>letely given e'ffiect to until the 1st April, 1861. I f the 
transfer had been delayed for another four months, the territory 
would have fallen within the terms of s. 22.

The argument based on the pn^amble to the 28 and 29 Vic.; e. 17, 
and s. 1 of the 32 and 33 Vic., e. 98, is tiSuch strengtliened by a :con­
sideration of the objects of those statutes. By s. 2’2 of the Councils 
Act; the Governor-General in Council was authorized to make laws 
for all servants of the Government of India in native States. The
28 and 29 Vic,, c. 17, s. 1; enlarged this power by extending it to 
all British subjects in native States, whether servants of GoySrn«' 
ment or otherwise j and by s. 2 this provision is to he read as part

(1) Curtis’ Reports of Decisions in the the circuit c.ourta rather than an iufceii-
Stiprenie Court of the United  ̂ States, tioii to give i t ; and a inistalcen opinion
p. 86. The effect ,o£ this decision is of the legislafcuro conceraiiig the kw does
stated in , Wilb«rforce, at p. IG. The not mtike tho law. Bat if this mistake
quGstlan was whether a particular, class is manifested in words competent to,
of suits would lie in the circuit courts make tho law in future, we know of no
of'the United States j and the jurisdic- principle which can deny them , this
tion , was based on ' an enactrnent which efect, The Legislature may pass 8, dec-, 
provided that the district (or state) l8.ratory Act, which, though inoperativq.,
courts should, have cognizancc of such on the past may act in iutnre. This '
suits “ cniicurrent with the circuit courts, law expresses the senaoof theLcgisla-twe
of the United States.”  Marshall, C. J.j on th© existing law as plainly as a decte-
(atp. 91, of the report) said “ It is true atory ,Actj and expresses it in, tennS:
that the language of the section indicates pable of conferring tbo jwisflictiott,’*
the opinion that jurisdiction existed iii
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of S. 22 of the Councils Act. Under the Couiieils Act itself, tliei‘6- 1880
fore, the Governor-General in Council can/to the extent stated, " x-p:nrTy,ŷ  ^
make laws having force in ('e.a.J the State of Gvfalior. 'v-

\ Mohan Grs.
Further, the 32 and 33 Yic,, c. 98, s. 1, authorized him to, make 

laws for all native Indian subjects at places beyond as well as within 
the Indian territories of Her Majesty. To this extent he can make 
laws having force in Afghanistan or Persia.

Hence, if the Governor-General in Council cannot legislate .for 
portions of territory ceded by or conquered from native or foreign 
States, Parliament must have intended that cession or conquest 
should, pro fanto, diminish his powers j that he should have greater 
extra-territorial than intra-territorial authority. Upon this suppo­
sition, he can make laws having force in Hyderabad, or even in 
China or Japan, which he cannoi make for parts of Bombay and 
the Panjab. Upon the same supposition, although Parliament 
trusted him to make laws for Bengalis in the town of Jhansi, or for 
Englishmen in Mandalay in 1885, it no longer trusts him to make 
laws for the same persons when, in 1886, the same places have 
become wholly subject to his executive government.; • By bringing 
certain territory within the limits of British India, the powers of 
the Indian Legislature over that territory are abolished. Ahd if 
Such territory should again be ceded to a Native State, or otherwise 
cease to form part of. Bxitish India, the powers of the Indian Legis­
lature over it would /aczlo revive. Parliament can never have 
intended that s. 22 of the Councils Act should be construed in-a 
■manner wHch involves these results.

[SmAiai-iT, T .— Ŷou can reduce the idea to an absurdity. Snp- 
pose the case of a piece of land in British India which juts out 
ihto a Native State, and a part of that State, on which ten or a 
(dozen squatters, who are British subjects, are settled, projects into 
Bntish teuitory. An exchange of the two pieces of land is e%cted.
Is it leasonable to suppose that the Governor-General in. Council 
cannot without an Act of Parhament’ passed for the purpose, legis­
late for the handful of squatters, for whom he could undoubtedly 
legislate before the exchange ?]
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1889 An intention so unreasonable cannot be attributed to Parliament
unless it is expressed in unequivocal language.

: V.
JtoHAir diB. [Edg-ê  C, J.— Between tl\e passing of tlie Indian Councils Act 

in 18^1 and the passing o£ the 33 and 33 Vic.j c* 98, did not 
legislation by the Governor-General in Council take place for 
territories acc[uired during the same period ?]

Yes. See Act X IX  o£ 1867, relating to the district of Darjeel­
ing,' including a portion conquered in 1864̂  (1) ; Act X X II of 1868 ,̂ 
for inauza ICheria, ceded by the Maharana of Dholepurin 1866 (2); 
and Act X V I of 1869 for the Bhutan Duars, acquired by conquest 
and cession from the Rajas of Bhutan, under treaty dated the- 
11th November, 1865 (3). Many subsequent Acts have dealt with 
territories acquired since 1861 (4f).

All laws and regulations passed by the Governor-General m 
Council must be laid before both Houses of Parliament: 3 and 4 Wm» 
lY .; 0 . 85, s. 61* compare 53 Geo. I l l ,  c. 155, s, 66. Parliament 
must be presumed to have knowledge of such laws and regulations t 
JEmpress v. BwaJi [^), per Sir Richard Garth, C J ., in the High 
Court of Calcutta, and Lord Selborne in the Privy Council. It has 
treated the legislation of the Governor-General, in Comieil for 
territories acquired subsequently to 1861 as valid, both by leaving 
such legislation undisturbed, and by using language in the 28 and

'(1) AitcKison’s Treaties, vol. i, i>p. 151, (iu Assam), and Morar Cantonment; The
1 5 9 , 1 6 5 ; Hunter, vol., iv,, pp. 131-132. Laws Louiil Extent Act (XV of 187̂ Jl/);

(S) Aitcbison, yoL iii, p. 183. Act IX of 1879 (Nicobiix- Islands)ActiJ
(3) Preamble; AitcMson, vol. i ,  pp. X of 1880 and XIII of 1883, for lands

151-152, 162j 165. _  ceded by tbo Nawal) of Ualiawalpur in
(4) Acta YIII of 1874 and I of 1879 and 1882, and annexed to tbe M'nl-' :

1882, for tbe Eastern Duars (part of tlie tan district; Act XX o£ 1S86 (tipper
Goalpara district), acquired under tbo Burma Laws Act), XV of 1887, and
treaty of the lltb  November, 1865, and XVIII of 1888 for Upper Btarmaj Act
Sbillong (Kbasia and Jaintia Hills), XV of 1888, for tbe Shan Ŝtates,
acciuirod hy cession on the 10th Decern- See also s. 2 (8) of the General Clausê : 
ber, 18|3 ; the Scheduled Districts Act Act, I of 1868 (wbicb was passed prior t(>
(XLY'w 1874) for the tract between tbe ' the 32 and S3 Vic., c, 98), dcfinihg 
railway station at Satna and tbo eastern “ British India’  ̂ as “  the torritorios for
boundary of tbe Jahalpur district, ceded the tirac being vested in Her Majesty
by the Maharaja of Bewah in 1863 by the Statute 21 and 22 Vic., c. lob.*'* i
(see s. 10, and Aitohison, ii, 410, 427)» (5) t  ,L. K., 3 Calc, at p. 143 ;L . K.,
Little Aden, purchased in 1868, the 3 App. Gas,, at p. 907; L. Ii,, 6 I. at
Bengal Duars, the Nicobar Islands, p. 196j I. L. E., 4CalCt at ji. 3,83* '
Shillong, the Eastern Duars, Nong-bah
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29 Vio., 0. 1 7 , and 32 and 83 Vie.  ̂ c. 98, whicK is only consistent 1889
with tlie supposition tliat such legislation was not nUra vires. Abdxtma
[He also referred to the 39 and 40 Greo. I l l ,  c. 79, s. 20.] Mosi^ G-m.

[He was then stopped.]
None of the coiinsel or pleaders appearing in the cases io which 

the reference applied desired to contend that the Court had not 
jurisdiction,

,The following' Judgment was delivered by the Full Bencli
E dge, C. J., and Straight, Brodhtjest, Ttrreil and M ahmood,

JJ.— The (Question raised by the reference in these cases to the Tuli 
Bench is whether the town and fort of Jhansi are subject to the 
jurisdiction of this Court in the same manner as the rest of the 
Jhansi district, or, in other words, whether the Governor-G-eneral in 
Council had power to legislate foi? the town and fort of Jhdnsi and 
to pass Act X V II of 1886. The question appeared to us of such 
importance that we considered it advisable to give notice to the 
Government that it had been raised, as also to afiord the Govern­
ment an opportunity to instruct counsel to assist us to elucidate- 
the question which, in the opinion of the majority of the Court as 
then advised, was by no means free from doubt and difficulty.
With this object the Government instructed Mr. ArtJmr StracJie  ̂
to appear as mmous curicB, and we think it only right to say that 
we are vei’y  much indebted to him for the great pains with wBich he 
prepared himself for the very able argument which he has addressed 
to us. "

By a treaty dated the 12th December, 1860, the British Govern­
ment ceded the town and fort of Jhdnsi in full sovereignty to the 
Maharaja Scindia. The transfer was completed on the 1st April,
1861. On the 10th [March, 1886, the Malwaja Scindia, in exchange 
for the cantonment of Morar, made over in full sovereignty tp the 
British Govemment the town and fort of Jhansi. On the 1st 
August, 1861, the Indian Councils Act, 1861 (24j and 25 Vic., o.
67), received the Boyal assent. The difficulty has arisen by reason of 
the wording of the twenty-second section of that Act which;, so far;
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KoHAsr Gib.

1889 is material, is as follows '̂  Tlie Governor-General in Council sliall 
liave power of meetings for the x̂ nrpose of making laws and reg'ula-'

«•__tions as aforesaid, and subject to tlie provisions herein contained  ̂ to
mate laws and reg'ulations for repealing’ amending, or: altering any 
laws or reg-ulations whatever now in 'force or hereafter to l>e in force 
in the Indian territories now nnder the dominion of Her Majesty, 
and to make laws and regulations for all persons  ̂wliether 33ritish or 
nativê  foreigners or others, and for all Courts of justice whatever, 
and' for all places and things whatever within the said territories, 
and for all servants of the Government of India within the domin­
ions of Princes or States in alliance with Her Majesty, and the. 
laws and regulations so to he made by the Governor-Gcn.eral in 
Council shall control and supersede any laws and regulations in any­
wise repugnant thereto which shall have been made prior thereto 
by the Governors of the Presidencies of Port St. George and Bom- ■ 
bay respectively in Council, or the Governor or Lieutenant-Govern­
or in Council of any Presidency or other territory for which a 
Council may be â p̂ointed with power to make laws and regulations 
under and by virtue of tliis A c t ,& c .

It was contended that on the true principle of construction as 
applied to that section, tlie words « the said territories^ ’̂ in. that sec-' 
tion were limited by the preceding words “  Indian, territories now 
under tĥ e dominion o! Her Majesty/^ I f it had not been for the 
subseq.uent legislation of the Imperial Parliament taken in conjunc-* 
tion with the subsequent legislation of the Governor-General in 
Council, to which Mr. Straehe-f/ has drawn our attention and to 
which we shall refer, we would have felt ourselves coiitrained to 
hold that the Governor-Geiieral in Council had exceeded his juris­
diction in passing Act X V II of 1886  ̂ inasmuch as the town and* 
fort of Jhansi wire not, on the 1st August, 1861, an Indian territory 
or Indian territories unda* the domimon of Her Majesty. .

We have, however, to see whether the Imperial Parliament h4  ̂
net, by its legislation, subsequent to the 1st August, 1861, put a widei*: 
construction upon s. 22 of the Councils Act, 1861, whiqh excludes 
the narrower .construction of the wording of tlie section*tc)"i^iel*
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we liave refett*edj and whetlier tlie Imperial Parliament has not eon» 1889
ferred more extensive legislative powers on the G-oyernor-General
in Conncil than were apparently conferred by s. o£ the Indian „Mohair Qik,
Conneils Act  ̂1861. On the 9th May  ̂1865, the Act 28 and 29 Vic., 
e. 17, received the Royal assent. There is a recital in the folloAv- 
ing terms :— “■ "Whereas hy an Act passed in the session holden in 
the twenty-fourth and twenty-fifth years of the reign of Her pre­
sent Majesty, chapter sixty-seven, it was among other things enact­
ed that the Governor-G-eneral of India in Conneil shall have powW 
at meetings for the purpose of making laws and regulations to make 
laws and regulations for all persons whether British or nativê , 
foreigners or others, within the Indian territories under the dominion 
of Her Majesty, and for all servants of the Government of India 
within the dominions of Princes and States in alliance with Her 
Majesty j and whereas it is esjpedient to enlarge the said power 
hy authorizing the Governor-General of India in Council to make 
laws and regulations for all British subjects of Her M-ajesty within 
the dominions of such Princes and States/-*

That recital taken, in conjunction, with the fact, of which we 
must presume the Imperial Parliament was aware, that in 1864) a 
portion of the district of Darjeeling had been acq.uired by conquest 
and had then first become part [of Her Majesty^s dominions in 
India, shows that the Imperial Parliament construed in 1865, s. 22 
of the Indian Councils Act as if the words ' the said territories  ̂ in 
that section were not limited to the Indian territories which, oii the 
1st .August, 1861, were under the dominion of Her Majesty* On 
the'11th August, 1869, the Act of the Imperiah Parliament, 32 and 
8S Vic., c. 98, received the Eoyal assent. In the preamble to that 
Act it is recited that whereas doubts have arisen as to tjbe extent of 
the power of the Governoi'-General of India in Councd to make 
laws binding upon native Indian subjects beyond the Indian terri­
tories under the dominion of Her Majesty, and whereas it is 
exj)edient that better provision should be inade in other respects foi* 
the exercise of the powers of the Governor-General in Council,
That: recit4 iji'P:w opinion assumes that no doubts had aasen /stsatô
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1889 tlie power af tlie Governor-G-eiieral in CoTincil to make laws biiid«
' ABBTTmA.̂  iiig’ iipon the native Indian subjects o£ the Crown within the Indian 

territories under the domitiion of Hgi’ Majesty;, no matter when. 
Mohan- Gib. tenitories had been acquired. By s. 1 of 33 and 33 Vic., c.

98̂  it was enacted that—^̂ !Prom anti, after the passing of this Act 
the GoYemor-General of India in Coiincil shall have power at naeet- 
ings for the; making laws and regulations to make laws
and regulations for all persons heing native Indian suhjects of Her 
Majesty, Her heirs and snceessors, without and beyond aa well as 
within the Indian territories under the dominion of Her Majesty/^

The Imperial Parliament in that section assumed that the Gov­
ernor-General in Council had power to make laws binding upon the 
native Indian sub-jects of the Crown witliin the Indian territories 
Tinder the dominion of Her Majesty^ and in that sense interpreted 
s. 22 of the Indian Councils Act, 1861. Such an interpretation is- 
inconsistent with a construction of s. 22 of the Indian Councils Act^ 
1 8 6 1 /which would limit the powers of the Governor-General in 
Council to making laws binding upoii all persons, whether nativ© 
Indian subjects or others, within the territories which, on the 1st 
August, 1861, were under the dominion of Her Majesty. It could 
not have beep, the intention of the Imperial Parliament that, guoacl 
the power of the Governor-General in Council to legislate for native 
Indian subjects within the Indian territories imder the dominion o£ 
Her Majesty, a different construction should be put upon s. 22 of the 
Indian Councils Act, 1861, to that which should be put xipon that 
section, cimail the power of the Governor-General in Coimcil to legis­
late for persons other than native Indian subjects within the Indian 
territories under the dominion of Her Majesty.

Between |]ie 1st August, 1861, and the 11th August, 1869, not- 
only had territories in India been acquired, but legislation by the 
Governor-General in Council for such territories Imd taken place. 
In 1864 part of the district of Darjeeling had been acq_wed by 
conquest, and on the 8th March, 1867, Act X IX  of 1867, whielt 
apphedto the district of Darjeeling, including the part of tha.t 
district which had been acquired by conquest in 186!l», w%s pastil
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by tlie Goyeiiioi’-G'Cneral in Couucil. In 1S66 Ivlnuza Klieria, had ■ 
been ceded to the British Government hy the Maharana o£ Dhole- 
pm‘j and on the 10th September, 1868; Act X X II of 1868, which 
related amongst othsj' -thing's to the adininistration o£ civil and cri-̂  
iniinal j ustice in manza Kheria, -̂ tas passed by the Governor-General 
in Council. In 1885 the Bhutan Duars v̂ere acquired by conquest 
and cession; and on the 23rd July, 1869  ̂Act X V I of 1869̂ , relating 
'to that territory, was passed by the Governor-General in Council. It 
was obligatory by statute to lay Ijefore both Houses of Parliament 
'copies of all laws and teg'ulations made by tho Gov^ernor-General in 
Council. Consequently; prior to the passing by tho Imperial Parlia-- 
ment of the 32 and t33 Vie,, 0, 98, it must be assumed that tluife 
obligation had been complied with, at least so far as Act X IX  o£
1867 and Act X X II  of 1868 were concerned. We must presume 
'that Act X IX  of 1867 and Act X X II of 1868 were known to 
and in the view of the Imperial Parliament when the 32 and 3*3 
Vic., G. 98, was passed.,, A  similar presumption in respect of the 
legislation in India x̂ rior to the passing of the Indian Councils Act^
1851; was made by Sir Iliehard Garth, C. J,, and subsequently by 
their Lordships of the Privy Council 113, the case of Bmp-ess 
V,, Mwah (1). We should, not overlook the fact that the Imperial 
parliament has not. interfered, with any of the numerous leg’islative 
enactments of the Governor “General in Council v/hich v«’’ere passed 
between 1867 and 18S6 inclusive, in relation to Indian territories 
•which were not, on the 1st August, 1861, under the dominion of Her 
Majesty, and which sinee the 1st August, 1861  ̂ have been acquired 
l)y conquest or cession.

Even if the interpretation which has been put by the Imperial 
" Parliament on s. 22 of the Indian Councils Act, 1861, was erroneousj 
we are of opinion that that interpretation has been so declared by 
the Imperial Parliament as to make it obligatory txpon us to adopt 
it  in this, ease. In the case ai The Postmaskr-Getieral o f  t'ke.
. , (2), the Supreme Court of the ,Uiuted

, (1) 3 Cfilc., at p. 143 ; L. E., - . (2) Curtis’ ’ tBepoiis of Bmtn'onts-iu,
;S: App, Oils., at p, 907; L. B., 5 I- ±., at; the Supreme Court of the Unjied States,
; 1 &6 1 1 . L. p. 86.
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188!) States decided that tliougli a mistakoix opinion oi: tlie Lo'^islatnro 
coacsrniiig' tlie law does not make tlie law  ̂yet i t  may bo, so declaii'ecl 
as to operate in future. Wiiether tlio wor ĝ|Jn.o\v was m im - 
tioually or 1>7 inadverfceuoe inliudu v.1 into\  ̂ ^2 of the Iinlian 
Coimeils Act, 1861  ̂ it is difficult to &ay. To hold that the 
G-o-vci'nor-Geuetal in Goimcilhas not power to log'islalio except iu i-iis- 
peet o£ Indian tei'ritories which were on the 1st August, 18o 1, iiad*!!' 
the dominion of Her Majesty, would, as has baan pointed out l)y 
Mr, htrachcy  ̂ lead to anomalous results whiuh the Imperial Le '̂ii-ila- 
ture must have foreseen and could not have intended, II: we were 
to construe that section strictly, we would have to hold not only thfil; 
the Imperial Parhament gave power to the Governor-General in 
Council to legislate in relation to all Indian territories which wore 
on the 1st August, 1861, under the dominion of Her Majesty^ 
irrespective of the question whether at the date of the legishition 
by the Governor-General in Council such territories had or had 
not ceased to he under the dominion of Her Majesty, hut that a 
long series of legislative enactments of the Governor-Geiioral in
Council, although had in effect been, treated by the
.Imperial Parliament as w es .

In the result we are of opinion that the Governor-General in
Council had power to pass Act X V II of 188Cv that the 
town and fort of Jhdnsi are subject to the jurisdiction of this Court 
in the same manner as the rest of the Jhdnsi district.
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