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dispose of it from the point where he dealt with the first head of the
plaiﬁtiﬁ’s claim. If it becomes necessary to make a remand undey
8. 566 of the Civil Procedure Code or to exercise the powers confer..
ved under s, 568, Civil Procedure Code, he will do so. The costs of
this appeal will follow the result,

TyrreLt, J—I quite concmr. It seems to me that the law in
s. 562 of the Civil Procedure Code assumes that there has been no
trial, and that it authorizes a Court of first appeal to proceed with
the trial. Now in the case before us, there has been a trial and a
decree upon the merits in respect of a portion at least of the case,

Cause remanded.

'FULL BENCIL

Before Sir John Hdge, Kt., Chief Justice, Mr. Justice Straight, My. Justice Brod-
Lurst, M, Justiae Tyrrell and Mr. Justice Makmood. »

ABDULLA (PrAINTIrs) v. MOHAN GIR AXD 0rxERg (DEFENDANTE).®

Act XVII of 1886 (Jkhdnsi and Morar det)—Legislative power of the Glovernoys
General in Council—Indian Councils det (24 end 25 V4o, e, 67) s 22—
« Indian territories now under the dominion of Her Majesty~ Said terri-
tories”—28 and 29 Vie., ¢, 17, preamble—32 gnd 88 Vic, ¢. 98, 8. 1-—Consituca
tion of staluntes.

Act XVIT of 1886 (the Jhénel and Morar Act) 38 not uléra vires of the Governs
or-General in Comneil 3 and the town and fort of Jhdnsi are subject to the jurisdica
tion of the High Court for the N.-W. Provinces in the same manner s tho rest of the
Jhinst district, :

The Governor-General in Cotmeil has power to make laws and regulations "bind-~
ing on all persons within the Indian territories under the dowinion of Her Majesty,
no matter when such territories were acquired. "His legislative powers are not
limited to those territories which, at the date when the Indian Councils Act (24 and
25 Vie,, c. 67) received the royal assent (i.¢., tho Ist August, 1861), wers under the
dominion of Her Majesty, Inthe preamble to the 28 and 29 Vic. ¢. .17, and in' s, 1
of the .32and 33 Vie,, c. 98, Parliament has placed this construction upon 8, 22 of the
Indian Couneils Act. '

Even if that construction was erroneous, it has beon so declared by Parliament Aa‘a
to make its adoption obligatory. Though a mistaken opinion of the Legislature con-

# Second Appeal No. 1052 of 1887 from a decree of ¢ R. C. Willia.ﬁns; Esq.y
Deputy Commissioner of Jhénsi, dated the 4th April, 1887, reversing o decres of G, B.
Crawley, Esq, Extra Assistant Commissioner of Jhdnsi, dated the 5th January, 1887
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cerning the Iaw does nob make the law, yet it may be so declared as to operate in
future, L%e Postmaster-Qeneral of the United States v. Ewrly (1) referred to.

It must be presumed that the laws and regulations of the Governor-General in,
Council are knawn to Parliament. ZEwmpress v. Burak (2) referred to.

Tars was a reference to the Full Bench by Straight and Mah-~
mood, JJ., of the question ¢ whether the town and fort of Jhinsi
are subject to the jurisdiction of this Court in the same manner as
the rest of the Jhéunsi district.”

The suit in which the reforence was made was instituted on the
16th August, 1886, in the Court of the Extra Assistant Commig~
sioner of Jhénsl. It was brought to enforce an alleged customary
right of pre-emption in respect of the sale of a house situate in
the town of Jhinsi where the parties resided. The Court of fixst
instance, on the 5th January, 1887, decreed the claim, Onappeal by
the defendants, the Deputy Commissioner of Jhdnsi reversed the
decres and’ dismissed the suit. The plaintiff presented a second
appeal to the High Court.

~ The appeal came, in the first instance, before Mahmood, J., who
referred it to a Division Bench, At the hearing before the Bench
(which consisted of Straight and Mahmood, JJ.,) the guestion
stated in the order of reference was raised. It involved the further
question whether the Goverror-General in Council had power to
pass the Jhinsi and Morar Act (XVII of 1886) by virtue of the
provisions of which civil and criminal jurisdiction was given to the
High Court over the town and fort of Jhinsi and adjacent lands, ox
whether the Act was in excess of the powers conferred on the Indian
Legislature by s. 22 of the Indian Councils Act, 24 and 25 Vi
c. 67. : ‘

The territories of the Raja of Jhénsi lapsed to the British Goy«
ernment on the death of the Raja without heirs male in 1853. From
their annexation they formed part of the North-Western Provinces

@.

“-.(1y Curtis® Reports of Decisions in the (8) Aitchison’s Treaties, vol. i, p, 190;
Supreme Court of the Unitied States, p. 86,  Hunter's Gazetteer, wvol. vii, p.-219;
v %)2) L Li R, 8 Calo, at p. 143 ;T Ry Whallay’s Law of the.: Extra-Regulation:
8.App. Cas.abp. 9075 L. R, 5 L A, ab . Treacts, p. 800, ef seq. ) i

9. 196 ; L L. R,, 4 Cale,, atip. 183,

Cuy
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By treaty dated the 12th December, 1860, the British Govern-
ment ceded the town and fort of Jhinsi in full sovereignty to the
Maharaja Scindia. The transfer was completed on the lst April,
1861 (1). '

By kharita, dated the 244h Tebruary, 1886, the British Govern-
ment restored to the Maharaja Scindia the cantonment of Morar,
in exchange for which IHis Ilighness, on the 10th Maxchi, 1886,
made over in full sovereignty to the British Government the fown
and fort of Thinsi (2).

By proclamation dated the 10th Fune, 1886, under the 28 and
29 Vie, ¢. 17, s. 4, the Governor-General in Council declared that
the town and fort of Jhinsi should be subject to the Lieutenant-
Governorship of the North-Western Provinces (3).

On. the 17th September, 1886, the Jhinsi and Morar Act (XVII
of 1886) received the assent of the Governor-General.  The pream-
ble to Part I of the Act recites, euter alia, the cession of the town
and fort of Jhdnsi to the British Government and their incorpora-
tion in the North~Western Provinces. '

* Section 2 enacts that “ the town and fort of Jhénsi, and the lands
which may be ceded to the DBritish Government in accordance with
the proposal referred to in the preamble to this Part, shall, in the
ease of the town and fort from the commencement of thig Act, and,
in the case of any of the lands, from the date of the cession thexreof,
e deerned to be part of the Jhinsi district.”

Section 8,—“All enactments which, at the commencement of this
Act, or at the date of the cession of any of the lands referred t6 in
the last foregoing section, are or shall be in force in the Jhansi dig-
trict and not iv the town and fort of Jhansi or in those lands, shall
then come into force in the town and fort or in those lands as the

case may be.”

 Section 4.~ On and from the commencement of this Act, or the

~ date of the cession of any of those lands, as the case may - be, the

(1) Attehison, vol. i1, pp. 262, 316; N (2) « Administration of tho N.-W; ‘
W. Provinces Gazetieer, vol, i, p 489, vinces ind Oudh, 1882-5?7,"?\;,}];2;?; Pr‘ov‘
 (8) Gazette of India, June 12th; 1886, Dart’l, p. 876. ~ -
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town and fort of Jhinsi and the lands shali he deemed to form part
of the district of Jhinsi mentioned in Part IV of the first schedule
to the Scheduled Districts Act, 1874,

Among the enactments which at the commencement of the Act
were in force in the Jhénsi district were the Jhinsi Courts Act
(XVIIL of 1887) and the Codes of Criminal and Civil Procedure.
It was not disputed that the High Cowrt had jurisdiction over the
Jhénsi district generally.

The doubt raised at the hearing of the appeal in regard to the
validity of Act XVII of 1886, and consequently in regard to the
jurisdiction of the High Cowrt in cases coming from the town and
fort of Thénsi, bad refevence to the terms of s. 22 of the Indian
Gouncils Act, which (so far as they need be referred to) are as
follows :—

¢ The Governor-General in Council shall have power at meetings
for the purpose of malking laws and regulations as aforesaid, and sub-
ject to the provisions herein contained, to make laws and regulations
for repealing, amending or altering any laws or regulations whatever
vow in force or hereafter to be in force in the Indian territories now
under the dominion of Her Majesty, and to make laws and regnla~

tions for all persons, whether British or native, foreigners or others,

and for all Courts of justice whatever, and for all places and things
whatever within ke said terrifories, and for all servants of  the

quernment of India within the dorminions of Princes or States in -

~alliance with Her' Majesty, and the laws and regulations go to he
aade by the Governor-Geveral in Council shall contirol and super-
sede any laws and regulations in any wise repugnant thereto which
shall have been made prior theveto by the Governors of the Presi-
dencies of Fort St. George .and Bombay respectively in Council or
the Governor or Lieutenant-Governor in Council of any Presidency
o other. te1r1t01y for which a Counecil may be appointed with power
to make laws and 1egula,t10ns under and by virtue of this Act.”

It was suggested that the words here italicized hxmted the

,’ Iémslatwe powers of the Governor-General in Couneil to making
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laws and regulations for the Indian territories which, at the
date when the Indian Councils Aet received the royal assent
(i.c., the 1t August, 1861), formed part of the dominions of Her
Majesty ; and that he bad consequently no power to pass an Act
such as Act XVII of 1886, for the town and fort of Jhénsi which
did not (after December, 1860) form part of those dominions until
1836,

This led to the veference to the TFull Bench of the question
above stated, Several other cases, both eivil and criminal, which
raised the same question, were subsequently included in the refer-
ence. The Cowrt, in view of the importance of the point raised,
directed that notice should be given to the Government of India,
g0 as to afford the Government an opportunity of being heard by
counsel,

Mr. 4. Strachey, for the Government of India, as amicus curic,~
Tt will not be disputed that the Government of India has power to.
acquire territory by conquest or cession.

[Srrateur, J.~If the Governor-Greneral in Council has power
to cede territory, and to take other territory in exchange, it hardly
seems going much further to say that he has power to make laws
for the territory so acquired (1).]

That is what I shall contend. Butbin the first place, s, 22 of the
Tndian Councils Act cannot he construed as limiting the legislative
powers of the Governor-Greneral in Council to the territories which,
when that Act was passed, were under the dominion of Hey Majesty.

(1) SBee, in reference to this point, the
observations of the Supreme Court of Cal-
cutita in. Quseley v. Plowden (Bonlnois, p.
145), decided in 1857 on the construction.
of the 8 and 4 Wm. IV, ¢. 85, 5. 438 of which

ried with them by implication power o aea’
quire tervitory by conguest or cession, and,
that tho power to acquive tervitory by
conguest or cession .caried with it the

was worded in ferms similaxr to those of s
22 of the Indian Councils Act, 1861. Tha
Court (following the opinion of Sir Barnes
Peacock, then Law Member of Council),
held in substance that the statutory powery
of the Governor-General in Council of
making war and contracting treaties car.

power to govern such tervitory, See also
dmerican Insurance Company v. Cantep
(Curtly, 685; 1 Peters, 611), decided by
the Supreme Court of the United Stated
of Americo ; Kent’s Commentaries, vol. 3,
P 432, nofe; Story’s Constitntion of, thé
United States, vol. i, pp. 166-170,171 3
Goraner's Instibutes, pp, 89-40 o
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The effect of s. 22 is recited in the preamble to the 28 and 29 Vie,, 1889
¢. 17, where the words wsed are “ within the Indian territories ~ supyras

under the dominion of IHer Majesty,” the word “mnow”
omitted (1), |

. k8
bcmg Monmaxr GIm.

Again, the 82 and 33 Vic., c. 98, s. 1, expressly gives power to
the Governor-Greneral in Council, after the 11th August, 1869, to
make Jaws and regulations “for all persons being mative Indian
subjects without and beyond as well as within the Indian territories
under the dominion of Her Majesty” (2). IHere again the word
“now’’ is omitted. See also the preamble.

These provisions amount to a legislative declaration by Pailia-
ment that the effect of 5. 22 of the Councils Act is not to be limited
by the word “mnow” to territories acquired by the Crown at any
particular time, and that the Governor-General in Council may make

laws for any part of British India whenever annexed. The 82 and
83 Vic., c. 98, 5. 1, is more than a mere recital of existing law : it is a
substantive enactment, and must be treated as making the law such
as it declares it to be. Where a matter of fact or of law is recited
in an Act of Parliament, the recital » though not conclusive, is very
strong evidence that the fact or law is as stated, And even if a
recital is incorrect as a statement of existing law, it may be so
expressed as to operate as law in future, This is so even where only
an opinion as to existing law, and not an intention to malke new
law; is expressed : The Postmaster-General of the United States v.

(1) © Whereas by an Act passed in the
session holden 'in the twenty-fourth and
twenty-fifth years of the reign of Her
present Majesty, chapter sixty-seven, ib
was Axong other things enacted that the
Governor-General of India in Counecil
sball have power, st meetings for the

ﬂrpose of making laws and regulations, .

to make laws and regulations for all per-
sons, ‘whetlkier British or native, foreign-
. ers or othexs, within the Indian territo
vies urider the dominion of Her Majesty,

and for all ‘servants .of the Government

of ¥ndia within the dominions of Prin-
ees'and States i alllance with;]:far Ma~
jesty s and. whereas it is expedieut fo

enlarge the ssjd power by authorizing -

the Governor-General of India in Coun-
cil to make laws and regulations for all
British subjects of Mer Majesty within
the dominions of such Princesand States,”

(2) « From and afterthe pessing of
this Act,the Governor-General of India
in Council shall have power at meetings

for the purpese of making laws:. and.

regulations, to make laws and rogulations

for all persons being nutive Indian’ suba.
Jjects of Her Majesty, Her heirs and sucv
cessors, without and beyond as wall ag.
within the Indian territories . under’thé’

dominion of Her Majesty,”



496
1889

~ ABDUILA

.
Moxnax Gip.

for all servants of the Government of India in native States.

. THE INDIAN LAW REPORTS. [VOL, XI.

Farly (1) ; Wilberforce on Statute Law, pp. 15, 16. 'Thisis the case
with the 32 and 33 Vic., ¢, 98, 5.1, assuming even, for the sake of
argument, that the construction which it placed upon s, 22 of the
Indian Councils Act was erroneous. The difficulty arising from the
use of the word ““now” in that section has therefore been removed
by later legislation. ‘

[Epas, C. J—If 5. 22 of the Councils Act were read literally
there might be this result, that territory which, on the lst August,
1861, when the statute received the royal assent, was under the
dominion of Her Majesty, but which was subsequently eeded to a
foreign power, would still be a territory within the deseription, and
the Governor-General in Council might make laws for it though it
had ceased to be part of British India or to belong to the Crown.]

The agreement contained in the treaty of the 12th Decembgr,
1860, for the cession of the town and fort of Jhinsi to Scindia was
not completely given effect to until the Ist April, 1861. If the
transfer had been delayed for another four montbs, the territory
would have fallen within the terms of s, 22. ‘

The avgument hased on the 1)reamble(igg_ the 28 and 29 Vie., e. 17,
and 5. 1 of the 32 and 33 Vic., ¢. 98, is much strengthened by a .con-
sideration of the objects of those statutes. By s. 22 of the Councils
Act; the Governor-General in Council was authorized to make laws
The
28 and 29 Vie, ¢. 17, s. 1, enlarged this power by extending it to
all British subjects in native States, whether servants of Govérn~
ment or otherwise ; and by s. 2 this provision is to be read as part

(1) Curtis’ Reports of Deeisions in the

Supreme Court of the United States,
p. 86. -The effect of this decision is
stated in Wilberforce, at p. 16, The
question wag whether a particular cluss
of suits would lie in the circnit. courts
of the United States; and the jurisdie-
tion ‘wis based on an eénactment which
provided that the -district (or siate)
courts should have cognizance of such
suits  concurrent with . the civenit courts
of the United States.” Marshall, C. J.,
(at p. 91 of the report) said :—* 1t is true
that the languageof the section indicntes
the opinion that jurisdietion oxisted in

the circuit courts rather than an inten-

tion to give it; and a mistaken opinion

of the legislabure concerning the law does

not make the law. Bufb if thig mistake

is wmanifested in words cowmpetent o

make the law in future, we know of no

principle which can deny thom = this

effect, The Legislature may pass & dec-

baratory Act, which though inoperativa,
on the past may act in future. This

law cxprosses the sense of the Legislature
on the existing lawas plainly asa declars -
atory Act, and expresses it in. terms. éa~

pable of conferring the jurisdiotion,”
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of . 22 of the Councils Act. Under the Councils Act itself, there-
fore, the Governor-General in Council can, to the extent stated,
make laws having force in (e.9.) the State of Gwalior,

Further, the 32 and 33 Vic., ¢. 98, s. 1, authorized him to, make
laws for all native Indian subjects at places beyond as well as within
the Indian ferritories of Her Majesty. To this extent he can make
laws baving force in Afghanistan or Persia.

Hence, if the Governor-General in Council cannot legislate.for
portions of territory eeded by or conquered from native or foreign
States, Parliament must have intended that cession or conquest
should pro tanto, diminish his powers ; that he should have greater
extra~territorial than intra-territorial authority, Upon this suppo-
sition, he can make laws having forcein Hyderabad, or even in
China or Japan, which he cannot make for parts of Bombay and
the Panjab. Upon the same supposition, although Parliament
trusted him to make laws for Bengalis in the town of Jhinsi, or for
Englishmen in Mandalay in 1885, it no longer trusts him t6 make
laws for the same persons when, in 1886, the same places have
become wholly subject to his exceutive government. - By bllllgll!nr-
certain territory within the limits of British India, the powers of
the Indian Legislatuve over that terrifory are abolished. And if
such territory should again be ceded to a Native State, or otherwise
cease to form part of British India, the powers of the Indian Legis-
lature over it would ipso facto revive. Parliament can never have

“intended that s, 22 of the Councils Act should be construed in.a
mannex which involves these vesults,

- [SrratemT, J.—You czm reduece the idea to an absurdity, .S'np-'

jgo‘se the case of a piece of land in British India which juts out
into a Native State, and a part of that State, on which ten ora
dozen squattevs, who ave British sub]ects, are settled, projects into
British territory. An exchange of the two pieces of land is effected,
Ta'it: Leasonable to suppose that the Governor-General in Council
czmnot wx‘ohout an Act of thament passed for the purpose, lecrls-
labe ‘for the handful of squattms, for whom he could undoubte&ly
legislate before the exchange ?]
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An intention so unreasonable cannot be attributed to Parliament
unless it is expressed in unequivocal language.

[Epar, C. J—Between the passing of the Indian Councils Act
in 1861 and the passing of the 32 and 88 Vie,, c. 98, did not
legislation by ‘the Governor-General in Council take place for
territories acquired during the same period ?]

Yes. Bee Act XIX of 1867, relating to the district of Darjeel-
ing; including a portion conquered in 1864 (1) ; Act XXII of 1868,
for mauza Kheria, ceded by the Maharana of Dholepurin 1866 (2) ;
and Act XVI of 1869 for the Bhutan Duars, acquired by conquest
and cession from the Rajas of Bhutan, under treaty dated the
11th November, 1865 (3). Many subsequent Acts have dealt with
territories acquired since 1861 (4).

All laws and regulations passed by the Governor-General im
Council must be laid before both Houses of Parliament : 8 and 4 Wm,
IV, c. 85,8, 51; compare 53 Geo. ITT, c. 155, 5, 66. Pwliament
must be pi'esumeci to have knowledge of such laws and regulations :
Empress v. Burak (5), per Sir Richaxd Garth, C.J.,, in the High
Court of Caleutta, and Liord Selborne in the Privy Council, It hag
treated the legislation of the Governor-General in Council for
territories acquived subsequently to 1861 ag valid, both by leaving:
such legislation undisturbed, and by using language in the 28 and

(1) Aitchison’s Treaties, vol. i, pp. 151,
159, 165 ; Hunter, vol.iv,, pp. 181-132,

(2) Aitehison, vol. iii, p. 183.

(3) Preamble; Aitchison, vol. i, pp.
151-152, 162, 165. \

(4) B.g, Acts VIIT of 1874 and I of
1882, for the Fastern Duars (part of the
Goalpara district), acquired under’ the
treaty of the 11th November, 1865, and
Shillong (Khasia and Jaintia Hills),
acgoived by cession on the 10th Decem-
‘ber, 1863; the Scheduled Districts Act

(X1V ot 1874) for the tract between the -

railway . station at Satna and the eastern
boundary of the Jabalpur district, ceded
by the Maharaja of  Rewah in 1863
(see 5. 10, and Aitehison, i, 410, 427),
Little Aden, purchased in 1868, the
Bengal Duars, the Nicobar Islands,

Shillong, the Eastern Duars, Neug-bal

(in Assam), and Morar Cantonment ; The
Laws Local Bxtent Act (XV of 1874) 3
Act IX of 1879 (Nicobur Islands) ;. Acts
X of 1880 and XIIY of 1883, for lands
ceded by the Nawnb of Bahawalpur in
1879 and 1882, and annexed: to the Mul-
tan district; Act XX of 1886 (Upper
Burma Laws Act), XV of 1887, aud
XVIIL of 1888 for Upper Burma; Act
XV of 1888, for the Shan States.

See also 8. 2 (8) of the General Cluuges:
Act, I of 1868 (whick was passed prior to
the 82 and 83 Vie., c. 98), defining
“British India” as * the territories for .
the time heing vested in Her Mujesty
by the Statute 21 and 22 Vie; ¢. 1062

{5) L.L. R, 3 Calc. at p. 143 L. B,
8 App. Cas, at p. 907 ; LR, 6 1. A, at
p.196; L. L. B., 4 Cale, ab p. 183,
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29 Vie, ¢, 17, and 32 and 88 Vie., c. 98, which is only consistent
with the supposition that such legislation was not wlire wvires.
[He also referred to the 39 and 40 Geo. III, c. 79, =. 20.]

[He was then stopped.]

 None of the counsel or pleaders appearing in the cases to which
the reference applied desired to contend that the Cowrt had mot
jurizdiction,

“The following judgment was delivered by the Full Bench

Enen, C. J.,and Srratcur, Bropuurst, TYRRELL and Mawmoon,
JJ ~—The question raised by the reference in these cases to the Full
Bench is whether the town and fort of Jhénsi are subject to the
Juvisdiction of this Court in the same manner as the vest of the
Jhinsi distriet, or, in other words, whether the Governor-General in
Council had power to legislate for the town and fort of Jhénsi and
to pass Aet XVII of 1886, The question appeared to us of such
importance that we considered it advisable to give notice to the
Government that it had been raised, as also to afford the Govern-

ment an opportunity to instruct counsel to assist us to elucidate

the question which, in the opinion of the majority of the Court ag

then advised, was by no means free from doubtand difficulty.
‘With this object the Government instructed Mr. Adrihur Strackey
to appear as amicus curie, and we think it only right to say that
we are very much indebted to him for the great pains with which he
prcpared himself for the very able argument which he has addressed
to us. ' ,

" Bya treaty dated the 12th December, 1860, the British Govern-

ment ceded the town and fort of J héum in full sovereignty to the:

Maharaja Scindia, The transfer was completed on the Ist April,
1861. On the 10th Maxrch, 1886, the Maharaja Scindia, in exchange

for the cantonment of Morar, made over in full sovereignty to the.

British. Government the town and fort of Jhénsi. On the 1st
Angust, 1861, the Indian Couneils Act, 1861 (24 and 25 Vic., o,

67), received the Royal assent. The difficulty has arisen by reason of
the wordmg of the twenty—second section of that Act which, so far as:
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is material, is as follows :— The Governor-General in Council shall
have power of meetings for the purpose of making laws and regula~
tions as aforesaid, and subject to the provisious herein contained, to
make laws and regulations for repealing amending, or altering any
laws or regulations whatever now in force or hereafter to he in force
in the Indian territories now under the dominion of Her Majesty,
and to make laws and regulations for all persons, whether British o
native, foreigners or others, and for all Cowrts of justice whatever,

and' for all places and things whatever within the said territories,

and for all servants of the Government of India within the domin-

ions of Princes or States in alliance with Iler Majesty, and the.
laws and regulations so to be made by the Governor-General in

Council shall control and supersede any laws and regulations in any-

wise repugnant thereto which shall bave heen made prior thereto

by the Governors of the Presidencies of Fort St. George and Bom--
bay respectively in Council, or the Governor or Lieutenant-Grovern--
or in Council of any Presidency or other territory for which a

Council may be appointed with power o make laws and regulations -
under and by virtue of this Act;”” &e.

1t was contended that on the true privciple of construction asg

applied to that section, the words ““the said territories’ in that seeg
tion were limited by the preceding words ¢ Indian territories now
under the dominion of Her Mafesty.” If it had not been for the-
subsequent legislation of the Imperial Parliament taken in eonjunc-

tion with the subsequent legislation of the Governor-Greneral in

Council, to which Mr. Strachey has drawn our attention and to

which we shall refer, we would have felt ourselves cof§trained 4o

hold that the Governor-General in Council had excceded his juris

diction in passing Act XVII of 1886, inasmuch as the town and:
fort of Jhansi whre not, on the lst August, 1861, an Indian territory

or Indian temitories under the dominion of Her Mujesty. .

We have, however, to see whether the Imperial Parliament has
not, by its legislation, subsequent to the 1st August, 1861, putawider
construction upon s, 22 of the Councils Act, 1861, which excludes
the narrower. construction. of the wording of the section t6-whieh
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we have referred, and whether the Imperial Parliament has not con-
ferred more extensive legislative powers on the Governor-General
in Council than were apparently conferved by s. 22 of the Indian
Couneils Act, 1861, On the 9th May, 1865, the Act 28 and 29 Vic.,

¢. 17, received the Royal assent. There is a recital in the follow—
ing terms :—“ Whereas by an Act passed in the session holden in
the twenty-fourth and twenty-fifth years of the reign of Her pre-
sent Majesty, chapter sixty-seven, it was among other things enact-
ed that the Governor-General of India in Council shall have power
‘at meetings for the purpose of making laws and regulations to make
laws and regulations for all persons whether British or native,
foreigners or others, within the Indian territories under the dominion
of Her Majesty, and for all servants of the Government of India

within the dominions of Princes and States in alliance with Her

Majesty ; and whereas it is expedient to enlarge the said power
by authorizing the Governor-General of India in Couneil to make
laws and regulations for all British subjects of Her Majesty within
the dominions of such Princes and States.”

 That recital taken in conjunction with the fact, of which we
must presume the Imperial Parliament was aware, that in 1864 a
portion of the district of Darjeeling had been aequired by conquest
and had then first become part jof Her Majesty’s dominions in
India, shows that the Imperial Parliament construed in 1865, ‘s, 22
of the Indian Councils Act asif the words ¢ the said territories’ in

that, section were not limited to the Indian territories whicl, on the.

1st August, 1861, were under the dominjon of Her Mztjesty, On
the 11tk August, 1869, the Act of the Imperial Parliament, 32 and
83 Vie., . 98, received the Royal assent, In the preamble to that
Act it ig recited that whereas doubts have arisen as to @e extent of
the . power of the Grovernor-General of India in Cotuneil to make

laws binding wpon native Indian - subjects beyond the Indian terri-

tories inder the dominion of Her Majesty, and whereas it is
expedient' fhat better provision should be made in other respects for
the exercise of the powers of the Governor-Geeneral in Coundil,
That 1301’0&1 in-our opinion assumes that no doubts had atisen ag: to
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the power of the GovernowGeueml in Couneil to make laws bind«
ing upon the native Indian subjects of the Crown within the Indian
territories under the domiwion of Her Majesty, no matter when
guch territories had been acquired. By s. 1 of 32 and 33 Vie,, c.
98, it was emacted that—< From and after the passing of this Act
the Governor-General of India in Counell shall have power at meet~
ings for the purpose of making laws and regulations to make laws
and regulations for all persons being mative Indian subjects of Her
Majesty, Her heirs and successors, without and beyond as well ag
within the Indian territories under the dowinion of Her Majesty.”

The Imperial Parliament in that section agsumed that the Gov~
ernor-Geeneral in Council had power to make laws binding upon the
native Indian subjects of the Crown within the Indian tewritories
wnder the dominion of Fer Majesty, and in that sense interpreted
s. 22 of the Indian Councils Aet, 1861, Such an interpretation is
ineonsistent*wiﬂi 2 construction of s. 22 of the Indian Councils Act,
1861, which wounld limit the powers of the Governor-General in
Council to making laws binding upon ail persons, whether native
Tndian subjects or others, within the territories which, on the lst
August, 1861, were under the dominion of Her Majesty, It could
not have been the intention of the Imperial Parliament that, quoad
the power of the Governor-General in Couneil to legislate for native
Tadian subjects within the Tndian territories under the dominion of
Her Majesty, a different construction should be put upon s, 22 of the
Tndian Councils Act, 1861, to that which should be pub upon that
section, quoad the power of the Governor-General in Council to legis~
late for persons other than’ native Indian subjects within the Indian
territories under the dominion of Her Majesty,

Between the lst August, 1861, and the 11th August, 1869, not
only had teryitories in India been acquired, but legislation by the’
Governor-(}eneral in Couneil for such territories had taken place;
In 1864 part of the district of Davjeeling had heen acquired by
conquest, and on the 8th March, 1867, Act XIX of 186%, which
‘applied to the district of Darjeeling, including the part of thaf :
district which had been acquired by conquest in 1864, was passed
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by the Governor-Greneral in Council. In 1866 Mauza Eheria had _

been ceded to the British Covernment by the Maharana of Dhole-
pur, and on the 10th September, 1868, Aet XXIT of 1868, which
yelated amongst other things to the administeation of ecivil and eri-
mizal justice in mauza Kheria, was passed by the Governor-General
in Council. In 1865 the Bhutan Duars were acquired by conquest
and cession, and on the 23rd July, 1869, Act XVI of 1869, relating
o that territory, was passed by the Governor-General in Couneil, It
was obligatory by statute to lay before both Houses of Parliament
eopies of all laws and regulations made by the Governor-General in
Council. Consequently, prior to the passing by the Imperial Parlia-
ment of the 32 and 43 Vie., ¢, 98,it must be asswmed that that
obligation had heen complied with, at Jeast so far as Ach XIX of
1867 and Act XXIT of 1868 were concerned. We must presume
that Act XIX of 1867 and Aect XXII of 1868 ¢ were known to
and - in the view of the Imperial Parliament” when the 32 and 33

Vie., ¢. 98, was passed. A similar presumption in respect of the

legislation in India prior to the passing of the Indian Councils Act,
1861, was made by Sir Richard Garth, CJ., and sabscquently hy
their Lordships of the Privy Council in the case of Fwpress
v. Burak (1).  We should not overlook the fact that the Ymperial
Parliament has mot interfered with any of the numerous legislative
“enactments of the Governor-General in Couneil w lich were passed
between 1867 and 1886 inclusive, in relation to Indian territorics
which were not, on the st August, 1861, under the dominion of Her
MaJesLy, and which since the st August, 1861, have been zwquucd
by eonquest or cession.

Even if the interpretation which has been put by the Tmperial

"Parlizment ons. 22 of the Indian Couneils Act, 1861, was erroneous,

“we are of opinion that that interpretation has been so declaved by

the Imperial Parliament as to make it obligatory upon us to adept

it in this ease. In the case of e Postmaster-General of e
United -States v. Harly (2), the Supreme Court of the United

A1) L. L: R, 3 Cale, atp. 143; L. R, . (2) Curtly [Reports of Decisions.in

3 App, Cas., utp 907; L, R, 5 L A, et the Supreme Court of the Unjted btzms,

Lo P 196 L L. R., 4 Cale., ot p. 168, - 86.
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States decided that though a mistaken opinion of the Legislature
coneerning the law does not malke the law, yetvhit may he so declared
as to operate in future. Whether the word ““now’ was inten-
tionally or by inadvertence introduced into®i22 of the Indinn
Councils Act, 1861, it is difficult to say. To hold that the
Grovernor-General in Cowneil ling not pasver to legislabs exeept in ves-
peet of Indian territories which were on the Ist August, 1851, under
the dominion of Her Mujesty, would, as has heen pointeld out by
Mr. §trachey, lead to anomalous results which the Tmperial Legisla-
ture must have forescen and conld not have intended,  If weo were
to construe that section strictly, we wonld have 1o hold not only that
the Imperial Parliament gave power to the Governor-General in
Council to legislate in relation to all Tadian territories which were
on the lst August, 1861, under the dominion of Her Majesty,
irrespective of the question whether at the date of the legislatiou
by the Governor-General in Counecil such terwritories had or had
not ceased to be under the dominion of Ier Mujesty, ut that a
long series of legislative enactments of the Governor-Géneral in
Council, although wlira vires, had in effect been treated by the
Twmperial Parlisment as inéra vires.

- In the result we are of opinion that the Governor-Genersl in
Couneil had power to pass' Aet XVII of 1886, and that the

town and fort of Jhénsi aresubject to the jurisdiction of -this Court

in the same manner as the rest of the Jhinsi district,
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