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18S0 Edge, C. J., and TyreelL; J.—The only point in this case is
wlietlier the decree contemplated hy s. 90 of the Transfer of Pro- 
perty Act can be made in the suit in which the decree for sale was 

Pabkan-asto. qp >jyliether a fresh suit must he instituted to obtain such
decree. There is nothing in the Act to suggest that a fresh suit is 
necessary ] and there is everything to suggest that it is not. I f  it 
were intended that a fresh suit should be brought, that intention 
would have been given effect to by the introduction ô f appropriate 
words into s. 90.

0 '
We dismiss the appeal with costs (1).
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jggg Before Mr. Justice SiraigJd and Mr. Jmtiee Tyrrell.
A%gv.si 14. BANWAKI LAL {Plaintiff) v. SAMMAN LAL (Defendant),^

Civil JProoedtire Code, ss. S62, 564i—“S m t ”

S. 562 o f  the Civil Procedure Code autliovizea a remand only wlierc ttio entire suii, 
and not merely a portion o£ it, lias Iseeu disposed o£ by the Coiirt below upon s  
preliminary point.

The facts of this case are sufficiently stated in. the judgment of 
Straight, J,

Mr. Amimddm, iov the appellant,
Mr. SiroeoM., for the respondent,
StraigieTj J.—This is an appeal from an order of remand. The 

suit brought by the plaintiff-respondent was one in which he claimed 
two reliefs : first̂  he asked for an injunction to defendant; restraining, 
him from interfering with hiSj the plaintiff's, ere'ction upon the roof 
of Ms own house of certain buildings; secondly, he claimed a right 
of easement over the roof of the defendant's house in order to give him 
access to the roof of his own house. The first Court decreed the 
plaintiffî s claim for an injunction/but as to his second head of claim/ 
it said, that upon the face of the plaint, the statement of the. ease
ment claimed was so inadequate and unsatisfactory that it was imposr

*  First Appeal No. 66 o f 1889 from an order o f Msulvi Sajyid Muhaiainadj " 
ordinate Judge of Saliaranpur, dated the 20fcli April, 1889.

(1) See &ho ,Sonatun STiah v. AU Weimx KMn, I, L  R ., 16 Cfilc* 423. '



sible for it to enter into tlie question thereby raised. Accordingly 
it decreed tlie plaintiffclaim  in part and dismissed- it in x>art. Tlie Bawwaei
plaintiff appealed to the Subordinate Judge and the defendant filed 
an objection as to the order of the first Court in the matter of costs. Sammak Laii. 
The learned Subordinate Judge upheld the decision of the first Court 
in regard to the first head of relief sought by the plaintiff; but he 
was of opinion as to the first Court’s dismissal under the second head, 
that the reasons given were insufficient and misatlsfaotory, and that 
it ought to have tried the case. Thereupon as regards this second 
head of claim, the Subordinate Judge made an order under s, 563 of 
the Civil Procedure Code. That order is assailed by Mr. Amirucldin, 
for the defendant. His contention is that under the law the Sub
ordinate Judge had no power to make a general order of remand, 
and that the suit had not been disposed o£ on a preliminary point, 
hut that only a part oi the suit had been disposed of on a prelimi
nary point; and s. 562 was inapplicable. I think this contention is 
sound. "We are told by s. 564 of the Civil Procedure Code that a 
case shall not be remanded for second decision, except as pirovided 
in s. 562.-’'’ We, therefore, have to look to see whether this ease 
does fall within the four corners of that section. We must take the 
words of the statute as we find them j and the words of that section 
are these;— “  I f  the Court against whose decree the appeal is made 
has disposed of the smt upon a preliminary point, &c/^ ISTow the ' 
word used there is in distinct and precise terms the j  it does 
not say any poi’tion of the suit or any part of the relief claimed ia 
the suit, but the word suit is used. I  take it to mean that where;a; 
suit in its entirety has been thrown out by a first CourtUpon a jire-, 
liminary point, under these circumstances, and these circumstances 
only, has the appellate Court power to remand it under s. 56S of the 
Civil Procedure Code. I  hold, therefore,_ that Mr. Amr%cMi%^s' 
objjeotiori is a good one and must prevail, and that the order, of the: 
learned Subordinate Judge, in so far as it deals with the second head 
of claim and the question of costs, and directs a remand under s. 562 - 
of the. Civil Procedure Code, must be set aside. The consequence of 
this order will be that the appeal to that extent will be restored to ’ 
the file of pending appeals in his Court, and he will take up a’ad,,
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188S dispose of it from the point wliere lie dealt with the fii'st head o£ the 
plaintiff^B claim, K it becomes Eecessaiy to make a remand undei? 
s. 666 of the Civil Procedure Code or to exercise the powers conEer- 

SamsiS t Lai,, red under s. 568; Civil Procedure Code  ̂he will do so. The costs of 
this appeal wiU follow the result.

Tyureli, J.—I  quite concur. It seems to me that the law in 
s, 562 of the Civil Procedure Code assumes that there has been no 
trial, and that it authorizes a Court of first appeal to proceed with 
the trial. Now in the case before us, there has been a trial and a 
decree upon the merits in respect of a portion at least of the case.

Cause um anM .

1889 . J'ULL BENCH,
November IS. ........  .........

Before Sif John jSdffe, SL, CMef Justice, Mr. JusUae StraigMi Mv*. Jusiice JSrod* 
hurst, Mr. Justice Tyrrell and, Mr. Justice MaMiooA.

ABDULLA (PiAiiTTii'i!') MOHA¥ GIR ahb othbrs (DKramDAiras).®
Act X f l l  o f  IBSQ (JMnsi and Morar A c t)— Legislative power o f  the G-overnof“ 

Qeneral in Comoil—Indian Oounoils Act (24 m d  2S Via., e, 67) 22—
“  Indian territories now under the dominion o f  Her Mfijesty’ '-^*' Said terri- 
iories” -~^% and 29 Vie., e. 17, ̂ reaimbU—2i2, and 33 Fie., e. 98j s, l-^Oonstrv>e-< 
tion o f  statutes.

Act SVII oJ 1886 (tlis Jbdtiisl and Morar Act) is not ultra mres ot tlie Q-ovornw 
or-General in Council 5 and tlie tovm and fort of Jhansi arc 311133 ect to tlie jnrlsdic- 
tion of tlie HigB. Court for tlio 'N.-W. Provinces in the same manner as tho rest of tlio 
JMnsi district. •

The Governor-General in Council baa power to make lawa and regulations "liind* 
ing on all persons -within the Indian territories under the dominion of Ilor Majesty, 
no matter when such territories were acquired. His legislative powers are not 
limited to those territories wMch, at the date wheii the Indian Councils Act (24 and 
25 Vic., c. 67) received the royal assent {i.e., tho 1 st August, 1861), wore under the 
dominion of Her Majesty. In the preamble to the 28 and 29 Vic. c. 17, and in. s, 1 
of the 32 and 33 Vic., c. 98, Parliament has placed this construction upon a, 22 of the 
Indian Councils Act.

Even if that construction was erroneous, it has been so declared by Parliament .as 
to niake its adoption obligatory. Though a mistaken opinion bf the Legislature con*

* Second Appeal No. 1053 of 1887 from a decree of G-. E.. C. William a, Esq., 
Deputy Commissioner of Jhansi, dated the 4th April, 1887, reversing a decree of B, 
Crawley, Esq,„ Extra Assistant Commissioner of Jhansi, dated the 8th January* 1887. i
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