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health.” I seb aside the Magistrate’s proceedings, and T direct
that he take the evidence of the petitioner and her witnesses and
otherwise dispose of the.case in accordance with law and the ahove
remarks, after jhaving recorded a finding whether or not Lala Peare
Lal has habitually treated his wife, the petitioner, with cruclty.

————

APPELLATE CIVIL.

Beyore Siv Jokn Edge, Kt., Ckicf Justice and Mr. Justice Straight.
BUDDHU LAL (pzcrEE-1mOLDIR) v BEXKHAB DAS (JUDG-MHNT-DEBTOR).#
LExecution of decree—Decree payable by instalments—Dofaunli—Waiver—
Limitation.

A decree was made for puyment of the decretal smount by monthly instalments
punning over a peried of twelve years: and ib was provided that on default the
decrce-holder wight execute the deeroe as a whole for the balance then due, In 1883
a default was made, and in 1884 the deerec-holder filed an application for exceution
in respect thereof, but did nob proceed with it, aud continued to reccive the monthly
jnstalments. In 1887, he made another application for exeeution, in- which lLie relied
on the same defauls.

Held that the default if it was one had been waived by the dcaree-holdér, and
that sueh waiver was a good defence tio the present applieation. Mumford v, Deal (1)
anid dsmuiullah Dalel v, Kally Churn Mitter (2) distingnished.

Turs was an appeal under s. 10 of the Letters Patent from {ha
following judgment of Tyxrell, J, :—

Tynasty, J—This is a very simple ease. The parties agreed, and
an order of Court was made, that the judgment-deltor should satisly
the decrce-holder’s claim against him by monthly payments of two
rupees to be followed by the payment of such a suwm in the twelfth
year af ter the decree as would clear off the entive elaim of the decree~
holder. The decretal order-to this effect was made on the 16th May,
1881, and this decvetal order did not state from what date to what
date each instalment was to be reckoned : that is to s say, it was nof
recorded whether the months- were to he counted from the 16th May,

1881, to the 16th Jumne, 1881, and g0 on for future tlme} or, whe-

& Appoal under 8 10 of the Lotters Patent,
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ther the word ¢ monthly’ meant from the 1st of each month to the
last day of each month subsequent to the 16th May aforesaid. The
effect was that the judgment-debtor regularly on the 16th of each

month paid his two rupees to the decree-holder down to the month

of December, 1884, That instalment of two rupees for November-
December, 1884, was not taken into his possession by the decree-
holder until the 18th or 19th December, 1884, Subsequent to that
month it is found by the lower appellate Court that the decree-holder
continued to take his two rupees a month regularly from his judg-
ment-debtor. Under the circumstances the lower appellate Court,
agreeing with the Court of first instance, has found that the decretal
order was ambiguous in respeet of the precise date for the payment
of the instalments, so that the Courts were unable to say with cer-
tainty whether the 16th of each month was the only date upon
which the payment eould be made in confirmity with the decretal
order ; and the lower appellate Court further found that if there
had heen any irregulavity in the payment for December, 1884,
it would not disentitle the judgment-debtor to the advantages
of the instalment arrangement, inasmuch as the decree-holder
waived his right to execute the entire decree, and obtained a new
agreement from his judgment-debtor, svhereunder he continued to
take monthly instalments from him as before the month of Decem«
ber, 1884,

The learned Judge in first appeal, therefore, decided that the
gpplication made by the decree-holder now long after the condoned
irregularity of December, 1884, to execute the entire decree hecause
of the judgment-debtor’s default to pay his instalments, should not
be allowed. T entirely concur with the Court below. In the first
place, I agree that there is no evidence that the 16th of each succes-
give month was the only legal date for the payment of the instal-

‘ment. In the second place, I cannot disturb the finding of the
lower appellate Court on the fact of waiver, It is true that a ques-
tion of law is involved in the finding of waiver, but that is no reason
for thinkisg that the lower appellate Court has erred in arriving
on the evidence before it at the finding it has come to. Thirdly,
there i3 another reason for upholding the decision of the lower Court,
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which is to be found in the civcumstance that the Cowrt executing
the deeree ascertained from the evidence before it that the payment
of two rupees for Decomber, 1884, was tendered by the judgment-
debtor to the deeree-holder, who designedly delayed aceeptance of the
same in order to build up for himself the materials for the preten-
sion he now puts forward to break up the instalment arrangement
and entorce the execution of his deeree as a whole. I dismiss the
appeal with costs.

From this decision the decree-holder appealed under s. 10 of the
Letters Patent,

Pandit Sundar Lal, for the appellant.

Mr. J. Simeon, for the respondent,

Epes, C.J.,—In this case a decree by consent was made for pay-
ment of the decreed amount by monthly instalments running over
twelve years. It was provided that on default the creditor might
execute the deeree as a whole, that is, for the balance then due. In
1883, what the appellant here, who was the creditor, calls a default

was made.

Apparently be prevented the payment being made on the stipula-
ted day. W e subsequently received instalments on the day fixed,
assuming that that day was the 16th of the month, or if not on
gomée other day, at any rabte he received the instalments which were
paid down to the date of the filing of the present application for
exeeution on the 30th of January, 1887. The date of the default
on which he relied was, we are informed, the 16th December, 1883,
He had filed an application in 1884 for execution in vespect of that
default, but did not proceed with it. It is eontended heve that he
can now rely on the default of the 16th December, 1883, 1In

‘my opinion he waived that defanlt if it was one. Itis contended

on his hehalf that there could be no waiver. The case of Mum/ord
v. Peal (1) has been cited, and also the case of dsmutullah Dalal v.
Kally Churn Milier (2). The casein this Court turned on the
somewhat peculiar facts of the case, and does not, I think, apply.

The case in the Caleutta Couwrt was a question of limitation, and_ ;
(M LLE, 9 All, 837, (2) I L R.; 7 Cale,, 56
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looking to the judgment of the Judges there, I do not think that 1889

they would have held there could be no such waiver as has heen Bupory Laz
contended for here, T think that at page 59 can be gathered an  p * o
indication of what those Judges would possibly have said in this Das.
case. In dealing with cl. (6) of art. 179. sch. i, Limitation Act

(XV of 1877}, th,éy drew the distinction between the exeeution of a

decree as a whole and the case of certain sums to be paid at dates

certain. They say, “ But the decree nowhere directs that the pay-

ment of the whole amount outstanding shall be made at a certain

date. Tt only gives the decree-holder the option of applying for
execution of the whole decree still unsatisied, upon the oceurrence

of default in three of the prescribed instalments. Under the decree,
thevefore, the decree-holder had several courses open to him, subject,

of course, to the rules of limitation.”” In eases of this kind I am

of opinion that where there has been a default which would entitle

the decree-holder to execute the decree as a whole, he must do =0

within three years of the default, But if he does not choose to

exccute the decree as a whole, he can go on i‘eceiving the. instal-

ments at the time fixed for the receiving of the instalments, and if

any of those instalments are not paid hLe can, within three years,

exccute the decree for that instalment. I do not think that the
Caleutta Court in the case to which T have referred is aguinst the

view of the law which I bold. T am clearly of opinion there was s

waiver here, and that that waiver is an answer to the application

to execute the decree as a whole, and that this appeal should he
dismissed with costs. '

Strazent, J.—I am of the same opinion. My brother Tyrrell, k
before whom this appeal came from the decision of the Judge of
Mainpuri, was of opinion that the decisions of the two lower Courts
were right in holding that after the month of December, 1833, when
the decree-holder said the default was made by the judgment. delstor,
the decree-holder hiad received from his judgment-debtor no less than
three years’ monthly instalments, and that while he had in fact, on
the 2nd of January, 1887, accepted the last monthly instalment
‘of two rupecs, he nevertheless came into Court on the 3rd of the
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1880 same month with this application treating the matter as if nothing
m had been paid in the interim, and going back to the month of
Rnxwfc}:-r . December, 1883, as the date of the default whichhad heen the ground
Das of the original application for the execution of the whole decree. If
the argument of the lemmed pleader for the deeree-holder were
carried 4o its logical conclusion, he might, by merely filing an appli-
cation every three years, have gone on recelving instalments till the
eleventh year, and then have come in and asked for the execution
of the whole decree, which seems to me absurd. There is enough
stated in the judgments of the two first Courts to satisly me, as it
satisfied my brother Tyrrell, and satisfies the learned Chief Justice,
that theve was a waiver by the decree-holder of his right to execute
his whole decree in respect of the alleged defaultin December, 1883,
T may, however, add that the two first Courts on the evidenee came
 to the conclusion that there never was any real dofault at all. On
that finding alone my brother Tyrrell was right. The appeal is
dismissed with costs.
Appeal dismissed,

A;jﬁ?t 5 Before Sir John Edge, Kt., Chicf Justice, and Me. Justice ijr)')'nZl;
RAT SINGI 3D AwoTHER (JUDGUENT-DEBrORS) v PARMANAND (Drcniz-

TOLDER).*

Martgtzgg-—-i)eeree Soit sale of mortgaged propevty—Deoroe ot sutisfied by sale—w
Recovery. of balance due on morigaye—det IV of 1882 (Trangfer of Property
Act), ss. 83, 89, 90.

The deeree contemplated by s. 90 of the Transfor of Property Act (IV of 1382)
can be made in the suit in which the deeree for salo was passed ;.and it is not nocessary
to institute o fresh suit to obtain such deereo.

Tu1s was an appeal from a decree of the District Judge of Ali
garh reversing a decree of the Munsif of Ilavell, - The judgment
of the District Judge was ag follows 1— ' '

“Tn this case the appellant had obtained a decree against the
respondents as legal representatives and heirs of & mortgagor under
the terms of 5. 88 of the Transfer of Property Act, The mortgaged

#* Sceond Appeal No. 1099 of 1838 from a decreo of ¥, T. Fvans, Esq., Districh
Judge of Aligarh, dated the 4th Tuly, 1888, reversing a decree of Maulvi Salyid Akbag,
Husain, Munsif of Hoveli, dated the 21st Morch, 1880, ‘ '



