
1 8 8 9  liealtli.'  ̂ I  set aside the Magistrate's proceedings, an(!l I direct 
that lie take the evidence of the petitioner and her witnesses and 
ofcher̂ vise dispose of the case in accordance with law and the above 
remarkŝ  after [having recorded a finding whether or not Lala Peare, 
Lai has habitually treated his wife,, the petitioner, with cruelty.
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B U D D H U  L A L  ( D E C E E E -n o i jD E E )  v. K B K K H A B  D A S  ( jt T D G M E H T -a o ijB T o n ).*

Execution of decree— D e c r e e a l i i  l>}j instalments— D e f a u U — W a i v e r  

Limitation,

A  d ecre e  w a s m a d e  f o r  i^ a y m c n t  o £  t l i c  d cc rc fc a l a m o u n t  b y  m o n t l i ly  ia s ta lm e iifc g  

r i iT m iiig 'o v G i-  a  p e r io d  o f  t w e lv e  y o a i'S ;  a n d  i t  w m  p r o v k lo d , tliafc o n  d o f a i i l t  th o  

d e c r e e -lio ld e r  a i i g l i t  e x e c u te  t h e  d c c ro e  a s  a  w lio le  f o r  t l ie  b a la n c e  t l i c n  d u o , l u  1 8 8 3  

a  d e f a u lt  w a s m a d e , a n d  i n  1 8 8 4  t h e  d e c r e c -h o ld e r  f i le d  a n  a p p lic a t io n  f o r  e x e c u t io n  

i l l  re s p e c t  t lio r e o f j b u t  d id  n o t  p ro c e e d  w it h  i t ,  a n d  c o u t in t ie d  t o  re c o iv o  t h e  m o n t h ly  

in s t a lm e n t s .  I n  1 8 8 7 ,  h e  m a d e  a n o th e r  a p p l ic a t io n  f o r  e x e c u t io n , i ja  w h ic h  h e  r e l ie d  

o n  t h e  sa m e  d e f a u lt .

H e l d  t h a t  th e  d e f a u lt  i f  i t  -was o n e  h a d  b e e n  w a iy e d  b y  th o  d c e r c e -h o ld e r ,  a n d  

t h a t  s u c h  -w a iv e r w a s  a  g o o d  d e fe n c e  to  t h e  p r e s e n t  a p p l ic a t io n .  M i m f o r d  v .  JPeal ( 1 )  

a n d  Asmtitullah JDalal v ,  Kalljj C M r n  Mitter  ( 2 )  d is t in g u is h e d .

This was an appeal iinder s. 10 of the Letters Patent from the 
following judgment of Tyrrellj J . ;—‘

TyuuelLj J T H s is a very simple case. The parties agreed, and 
an order of Court was niadê  that the judgment-dehtor should satisfy 
the decree-holder ŝ claim against him hy monthly payments of two 
rupees to be followed by the payment of such a sum in the twelfth 
year after the decree as would clear off the entire claim of the deoree-. 
holder. The decretal order to this effect was made on the 16th May^
1881, and this decretal order did not state from, what date to wlia^
date each instalment was to be reckoned ; that is to say, it was nol? 
recorded whether the months were to be counted from the 16th May 
1881, to the 16th Jime, 1881, and so on for fntm;. time, of, whe-’

* ,  A p p e a l: H B d e r. s . lO  o f  th e  L o t t e r a 'p jit e n t :.
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tliei' tlie word “  monthly”  meant from the 1st of each month, to the IS
last day of each month subsequent to the 16th May aforesaid. The Btjiidhxi I -a s  

effect was that the jndgment-dehtor regularly on the 16th of each EEiacHAB 
month paid Ms two rupees to the decree-holder down to the month ' 
o£ December, 1884!. That instalment of two rupees for ISTovember- 
Deceml)er, IBBi', was not taken into his possession by the decree- 
holder until the 18th or 19tli December, 1884. Subsequent to that 
month it is found by the lower appellate Court that the decree-holder 
continued to take his two rupees a month regularly from his Judg- 
ment-debtor. Under the circumstances the lower appellate Courtj 
agreeing with the Court of first instaneej, has found that the decretal 
order was ambiguous in respect of the precise date for the payment 
of the instalments  ̂ so that the Courts were unable to say with cer
tainty whether the 16th of each month was the only date upon 
which the payment could be made in confirmity with the decretal 
order; and the lower appellate Court further found that if there 
had been any irregularity in the payment for Decemberj 1884, 
it would not disentitle the judgment-debtor to the advantages 
of the instalment arrangement, inasmuch as the decree-holder 
waived his right to execute the entire decree, and obtained a new 
agreement from his judgment-debtor., whereunder he continued to 
take monthly instalments from liim as before the month of Decem
ber, 188'i.

The learned Judge in first appeal, therefore, decided that the 
application made by the deoree-’hoHer now long after the condoned 
irregularity of December, 1884, to execute tite'entire decree because 
of the judgment-debtor’s default to pay his instalments, should not 
be allowed. I entirely concur with the Court below. In the first 
place, I agree that there is no evidence that the 16ih of each succes
sive month was the only legal date for the paym-ent of the instal
ment. In the second placej I cannot distm'b the finding of the 
lower appellate Court on. the fact of waiver. It is true that a qiies-< 
tion of law is involved in the finding of waiver, but that is no reason 
for thinking that the lower appellate Court has erred in armving 
on the evidence before it at the finding it has come to. Tllirdlyij 
there is anothei'I'eason for upholding the deeisioa of the lower 001114};,



T H E  m B I A l s r  L A W  K E P O B T S .  [ V O L .  X I .  ^

18S9 wliicK is to 1)8 foiincl in the cu'cumstaiice tliat the Court execnting
BuDDHtr L ai. the decree ascertained from the evidence before it tliat the payment 

E ekkeab  rupees for Decemhcr, 1884<; was tendered hy the ;judg‘ment-
debtor to the decree-holdei'j who desij^nedly delayed accepta,nce of the 
same in order to bnild xxp for himself the materials for the pretoa- 
sion he now puts forward to In’ealc up the instalment arrangement 
and enforce the esectition of his decree as a whole, I dismiss the 
appeal with costs.

From this decision the dectee-holder appealed imdei* s. 10 of the 
Letters Patent.

Pandit Simrlar Zed, for the appellant.
Mr. I. Simeon̂  for the respondent.
Edgb, C,J.)—In this case a decree hy consent was made foi* pay

ment of the decreed amount by monthly instalments running over 
twelve years. It was provided that on default the creditor mig'lit, 
execute the decree as a whole, that is, for the bala,nce then due. In 
1883, what the appellant here, who was the creditoi", calls a default 
was made.

Appaa’ently he prevented the payment being made on the stipula
ted day. He subsequently received instalments on the day fixed, 
a s s u m i n g  that that day was the 16th of the month, or if not on 
some other day, at any rate he received the instalments wliich were 
paid down to the date of the fding’ of the present application for 
execution o n  the 30th of January, 1887. The date of the default 
on wdiich he relied was, we are informed, the lC)th December, 1883. 
He had filed an a.pplication in ISS jj for execution in respect of that 
default, hut did not proceed with it. It is contended here that he 
can now rely on the default of the ISth, Decemlier, 1883. In. 
my opinion he waived that default if it was one. It is contended 
on his,behalf that there could be no waiver. The case of Mumford 
Vi Feal (1) has been cited, and also the case of Am.ut'idlulb Balal 'Y. 
TLally Ghm% Miiter (2). The case in this Court turned on tho 
somewhat peculiar facts of the case, and does H o t ,  I think, apply. 
The case in. the Calcutta Court was a question of limitation  ̂and.

■ ( 1 )  I .  L ,  E , ,  3  A H .,  8 5 Y . ( 2 )  I .  L .  E . ,  7  ,C a lc „  5 6 .
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looking to the judgment of the Judges there, I do not think that ŜS9
they would have held there could be no such waiver as has been BTjBDHtr Lab 
contended for here. I  think that at page 59 can he gathered an rekkhab 
indication of what those Judges woukl possibly have said in this 
case. In dealing with cl. (6) of art. 179. sch. iî  Limitation Act 
(XV of 1877)j ,they drew the distinction between the execution of a 
decree as a whole and the case of certain sums to be paid at dates 
certain. They saŷ  But the decree no where directs that the pay
ment of the whole amount outstanding shall be made at a certain 
date. It. only gives the decree-holder the option of applying for 
execution of the whole decree still unsatisfied, upon the occurrence 
of default in three of the prescribed instalments. Under the decree, 
therefore  ̂ the deeree-holder had several courses open to him, subject, 
of course, to the rules of limitation. In cases of this kind I am 
of opinion that where there has been a default which w’oukl entitle 
the decree-holder to execute the decree as a whole  ̂ he must do so 
within three years of the default. But if he does not choose to 
execute the decree as a whole  ̂ he can go on receiving the instal
ments at the time fixed for the receiving of the instalments, and if 
any of those instalments are not paid he can, within three years, 
execute the decree for that instalment. I do not think that the 
Calcutta Court in the case to which I  have referred is against the 
view of the law which I hold, I am clearly of opinion there was fi- 
waiver here, and that that waiter is an answer to the applietition 
to execute the decree as a whole, and. that this appeal should he 
dismissed with costs.

STRAIGHT; J.—I am of the same oi înioii., .My brother Tyrrell, 
before whom this appeal .came from the decision of the Judge of .
Mainpari; was of opinion that the decisions of the two lower Courts 
were right in holding that after the month of December, 18S3, when 
the decree-holder said the default was made by the judgment-debtor, 
the decree-holder had received from his judgment-debtor no less than 
three years’ monthly instalments, and that while he had in fact; on 
the 2nd. of January, 1887, acee]?ted the last monthly instalment 
pf two rupees, he neyertheless came into Coixrt oh the 3rd of Mie
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1889 same month witli this application ti‘eating' the niattci" as if nothing

Kekehib
D as.

Bttddhtj L a i, l ia d  been paid in the interim, and going' hack to the month of 
Beeember, 1883, as the date of the default which had l)oen the groimd 
of the original application £01' tlie execution of the whole deci-ee. If 
the argument of the learned pleader foi‘ the dcei'oe-holdci* were 
carried to its logical conclusion  ̂he might, hy merely filing an appli
cation every three years, have gone on receiving instalments till the 
eleventh year, and then have come in and asked for the exeoution 
of the whole decree, which seems to me absurd. There is enough 
stated in the judgments of the two first Courts to satisfy me, as it 
satisfied my brother Tyrrell, and satisfies tlxe learned Chief Justice, 
that there was a waiver by the decree-holder of his right to execute 
his whole decree in respect of the alleged default in December, 1883, 
I may, however, add that the two first Courts on the evidence came 
to the conclusion that there never was any real default at all. On 
that finding alone my brother Tyrrell was right. The appeal iia 
dismissed with costs.

Ajipeal (Umvissccl,

1889 
A 'a c/u si S.

B(fo¥e Sir O'oM jSdcfe, TkL, QMrf J'its!;iee, and Mr. j'mUae Tt/'mU.

RAJ SINGS ahd AKOiam (J-cBQ-siEifT-iDEBTOiis) u. PARM.ANAND (BbomiiI”

f o f  sale of *mortga[/ecl property—Deor̂ oe not mUf>fled hy mle~*<
. Msaovery of balance due o>i movlQags— A c t  I V  of  1882 {Transfer of I>roperi^

Aci),ss. 8 8 , 8 9 ,  00 .

The deci'ee conteraplatetl by g, 90 of the Transfer of Property Act (IV o£ 1'382) 
can lie made in tlae suit in which the decree for salo was passed; and it is not necessary 
to institute a fresh suit to obtain such dccreo.

T his was an appeal from a decree of the Distriet Judge of Ali
garh reversing a decree of the j^Iunsif of Ilaveli. The judgm ent 
of the District Judge was as follows “

In this case the appellant had obtained a decree against the 
respondents as legal representatives and heirs of a mortgagor under 
the terms of s. 88 of the Transfer of Property Act, The mortgaged

* Second .̂ppcal Ko. 109D of 18S8 from a decree of H. jP. Evans, Esq., District 
Judge of Aligarh, dated the 4th July, 1888, reversing a decree of Mkuivi Safiykl ipkbtw, 

Kiisaitt, Muiisif of Ĥ aveli, dated,the 2Xst March, J.880.


