
1889 antsj except the representatives of Mnliammad Usman; who is dead,
lifTnTAMMAT̂ tlieit costs ill the Conxts hclow, that a finding he entered for the

Mtjmtaz defendants on the first issue that the amount of the consideration
Akkad

'̂ ras not paidj and tbat tlie Rs. 3j500 were taken back; and upon 
K-UEA.1DA second issue, that the deed of gift in favour of 2Iahnr Fatma

was executed ’̂ dth the authority of Himayat Fatma; that possession 
was taken tinder it, and held in accordance there with; and that the 
possession taken under the deed transferred the property; and that 
upon those findings a decree he given for the defendants  ̂ and that 
it is unnecessary to record any finding* upon the other issues.

Tlie appellants must pay the costs of the appeal to Her Majesty 
in Council,

Jppeal dismissed.
Solicitors for the appellants : Messrs. Barrow and liogers.

Solicitors for the first six respondents: Messrs. WatJdns and JjaUe^^

THE INDIAN LAW REPORTS. [VOL. XI.

1889 
M a y  30'.:

CRIMINAL REYISIONAL.

Before Mr-, Justice Bi'odhirst.

EUKM XN (PETiTioiTEii.) V. I’ E A E E  L A L  (opposite 3?AMy.)
M t i s b m d m v L  %mfe— -Maintemnce of ivife-~‘<’ Cnielti/” — Criminal J?rooedur&

Code, s. 4 8 8 .

T h e  w o rd  “  c r u e lt y ”  i u  s. 4 8 S  o£ t l ie  C r i i u m a l  P r o c e d u r e  C o d e  is  n o t  n c c G s a a r i l j  

l im it e d  to  p e rs o n a l v io le n c e . Kelli) v .  KeUij  ( 1 )  a n d  To m h i n s  v .  T o i n M n s  ( 2 ) ,  r i^ fo rrc d : 

to .

T h i s  Wcas a reference ixnder s. 4-3S of the Criminal Procedure 
Code by the Sessions Judge of Allahabad. The facts are sufficiently 
stated in the judgment of the Court. ,

'Qdm Jofjindro Naih CliatMH, for the petitioner Musamttiat, 
llukmin.

Mr. C. Dillonf for Peare Lai.
Buoduuest j .—I concur with the Sessions Judge that this exise 

which has been brought by a wife against her husband, under s, 48S.
(1) L.R,,2P.D. S3. (2). 1 S. & T, 168'



of the Criminal Procedure Code, for maintenance  ̂has been disposed 3889 
of by the Magistrate in too summary a manner. EuKMm

It is alleged that the Magistrate did not allow the examination- Peabe Lai. 
in-chief of the petitioner to be conducted by her pleader̂  that he 
himself asked her only a few preliminary questions, that he refused 
to examine any of her witnesses;, and that he rejected her application.

because she only alleges three occasions of ill-treatment_, and the . 
last of these was a year ago/-’ but that if the petitioner, who is a 
native lady unaccustomed to appear in the CourtSj was examined 
with patience and consideration she would be able not only to show 
that she still bears the scar of a wound inilicted by her husband̂  but 
that she with the assistance of her witnesses would prove that her 
husband has habitually treated her with cruelty.

If the petitioner can xwove the latter allegations, she will be 
entitled under the provisions of s. 4;8S of the Criminal Procedure 
Code to receive an allowance from, her husband.

The Magistrate appears to have thoug*ht that .nothing except 
personal violence would constitute "  cruelty’-’ within the meaning 
of the section above-mentioned; but that is not so. There can be 
legal cruelty without the u.se of actual physical violence by the hus
band towards the wife, as is shown in Kell-  ̂v. Kell^ (1), where it 
was held,— “  If force, whether physical or moral, is systematically 
exerted to compel the submission of a wife to such a degree and 
duriag such a length of time as to injure her health and render, a 
serious malady imminent, althoxigh there be nonphysical violence 
such as would justify a decree, it is legal cruelty and entitles her to 
a judicial separation.̂  ̂• And in Tomkins v. Tomkins (2) the Judge 
Ordinary observed that whether there had or had not been cruelty was 
a question of fact. The Court will direct the jury in cases coming 
before a jury; what acts constitute legal cruelty, and they will have 
to find whether the acts done are cruelty or not and the question 
is whether “ the husband has so treated his wife and so manifested 
his feelings towards her as to have inflicted bodily injury  ̂ to have 
|!!iused reasonable apprehension of bodily sufEeiing, or to hate injured '

( 1 )  L ,  R . ,  3  P .  D . ,  5 9 .- ( 2 )  1  S ,  &  T .  l e a ,
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1 8 8 9  liealtli.'  ̂ I  set aside the Magistrate's proceedings, an(!l I direct 
that lie take the evidence of the petitioner and her witnesses and 
ofcher̂ vise dispose of the case in accordance with law and the above 
remarkŝ  after [having recorded a finding whether or not Lala Peare, 
Lai has habitually treated his wife,, the petitioner, with cruelty.
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Sefore Sir J o l m  "Edge, Kt., Cldef J%isiioe m d  M r .  J'ltstice Blrairjld.

B U D D H U  L A L  ( D E C E E E -n o i jD E E )  v. K B K K H A B  D A S  ( jt T D G M E H T -a o ijB T o n ).*

Execution of decree— D e c r e e a l i i  l>}j instalments— D e f a u U — W a i v e r  

Limitation,

A  d ecre e  w a s m a d e  f o r  i^ a y m c n t  o £  t l i c  d cc rc fc a l a m o u n t  b y  m o n t l i ly  ia s ta lm e iifc g  

r i iT m iiig 'o v G i-  a  p e r io d  o f  t w e lv e  y o a i'S ;  a n d  i t  w m  p r o v k lo d , tliafc o n  d o f a i i l t  th o  

d e c r e e -lio ld e r  a i i g l i t  e x e c u te  t h e  d c c ro e  a s  a  w lio le  f o r  t l ie  b a la n c e  t l i c n  d u o , l u  1 8 8 3  

a  d e f a u lt  w a s m a d e , a n d  i n  1 8 8 4  t h e  d e c r e c -h o ld e r  f i le d  a n  a p p lic a t io n  f o r  e x e c u t io n  

i l l  re s p e c t  t lio r e o f j b u t  d id  n o t  p ro c e e d  w it h  i t ,  a n d  c o u t in t ie d  t o  re c o iv o  t h e  m o n t h ly  

in s t a lm e n t s .  I n  1 8 8 7 ,  h e  m a d e  a n o th e r  a p p l ic a t io n  f o r  e x e c u t io n , i ja  w h ic h  h e  r e l ie d  

o n  t h e  sa m e  d e f a u lt .

H e l d  t h a t  th e  d e f a u lt  i f  i t  -was o n e  h a d  b e e n  w a iy e d  b y  th o  d c e r c e -h o ld e r ,  a n d  

t h a t  s u c h  -w a iv e r w a s  a  g o o d  d e fe n c e  to  t h e  p r e s e n t  a p p l ic a t io n .  M i m f o r d  v .  JPeal ( 1 )  

a n d  Asmtitullah JDalal v ,  Kalljj C M r n  Mitter  ( 2 )  d is t in g u is h e d .

This was an appeal iinder s. 10 of the Letters Patent from the 
following judgment of Tyrrellj J . ;—‘

TyuuelLj J T H s is a very simple case. The parties agreed, and 
an order of Court was niadê  that the judgment-dehtor should satisfy 
the decree-holder ŝ claim against him hy monthly payments of two 
rupees to be followed by the payment of such a sum in the twelfth 
year after the decree as would clear off the entire claim of the deoree-. 
holder. The decretal order to this effect was made on the 16th May^
1881, and this decretal order did not state from, what date to wlia^
date each instalment was to be reckoned ; that is to say, it was nol? 
recorded whether the months were to be counted from the 16th May 
1881, to the 16th Jime, 1881, and so on for fntm;. time, of, whe-’

* ,  A p p e a l: H B d e r. s . lO  o f  th e  L o t t e r a 'p jit e n t :.


