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[Mr. Sill suggests, " correspondence with the attorneys cot- 1865 
taining instructions for the conduct of this suit.” The docu- 
ments could be placed in books and numbered A, B, 0, &c,, in 
fact most of the letters, &c., are in books.] yoriiniosr

Pigot, J.—That can be done, and they should be described as I T. T. Baowir 
have indicated. Let costs be costs in the cause. Let all the docu- & Co'’ Ld* 
ments be numbered as directed in Bewioke v. Graham (1).

Solicitors for the plaintiffs: Messrs. Barrow & Orr.
Solicitors for the defendants: Messrs. Sanderson & Oo.
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Before Mr, Justice Wilson and Mt. Justice Beverley.

SHAMBHU NATH NATH a h d  a h o t h e b  (D e fe n d a n t s )  v . RAM CHANDRA
SHAHA AND OTHERS (PLAIHTUOT.)* 1885

Limitation Act {X V o f  1877), s. l$~Limitation Act [ I X  of 1871), s. 2 0 -  M y  28‘
Contents ofachnowhd>gmnt c f debt, Seaoniaiij evidence of—Evidence A at 
(1 of 1872), s. 91.

Para. 2, s. 19 of the Limitation Aot, 1877, belongs to that branch o l the law of 
evidance which is dealt with by s. 91 of Aot I of 1872, and ought not to be 
read in derogation o f the general rules of secondary evidence so as to exclude 
oral evidence of the contents of an acknowledgment which has been lost 
or destroyed.

This was a suit for the recovery of a sum of money due cm & 
balance of accounts. The plaintiffs alleged that the1 defendants 
had given a written acknowledgment of the debt. ■ The matenal 
issue upon the pleadings was whether there was any such acknow­
ledgment. The Munsiff dismissed the suit, being "of opicio'fi 
that, as the acknowledgment, which was the only means 9'f avoids 
ing limitation, was said to have been lost, secondary1 evidence of it6 

contents could not be received (para, 2, s. 19 of the Limitation Actf.
On appeal the Subordinate Judge decreed tlie claim, observ&£

* Appeal from Appellate Decree No.,. 1863 of 1884, against th0'deore'e, o f 
Baboo Dwarka Nath Bhuttacharji, Additional Subordinate Judge of Tippsrah, 
dated the 19th of July 1884, reversing the decree o f Baboo Protap Chajidife 
Mozoomdar, Munsifi of Muradnagore, dated the 23th of September 1883.

(1) 7 a  B. D, 400.
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that tlie words of s. 19, namely,,f oral evidence of the contents of 
an acknowledgment shall not he received in evidence,” did not 
mean to override the general rule on the production of secondary 
evidence in case of loss or destruction of a document.

The defendant appealed to the High Oourt.

Baboo Girish Chundra Qhowdhri, for the appellants.
Baboo Hari Mohan Chahrdbati, for the respondents.

The Court (W ilson and B everley, JJ.) delivered the following 
judgment:—

The only point discussed before us on this appeal is, whether 
secondary evidence of the contents of an acknowledgment used 
to keep alive a cause of action beyond the ordinary period of 
limitation, can be given, where the original is proved to have 
been lost or destroyed, or whether the effect of paragraph 2 of 
s. 19 of the present Limitation Act XY of 1877 is absolutely 
and always to exclude secondary ovidence in such a case.

This section first provides for keeping alive a claim by ac­
knowledgment, and requires that such acknowledgment shall be 
in writing and signed, and shall be given before the claim is 
barred by limitation. Then in the second paragraph it is said : 
“ When the writing containing the acknowledgment is undated 
oral evidence may be, given of the time when it was signed ; but 
oral evidence of its contents shall not be received.” Now, the ques­
tion is, what is the meaning and effect of these words ?

In the former Limitation Act (Act IX of 1871) the correspond-' 
ing section ia s. 20; which said that no promise or ack­
nowledgment should have the effect of excluding limitation 
unless certain conditions were complied with. Then sub­
section (c) is this: “ When the writing containing the promise or 
acknowledgment is undated, oral evidence may be given of the 
time when it was signed. But when it is alleged to have been 
.destroyed or lost, oral evidence of its contents shall not be 
received.

When that Act was passed the present Evidence Act was 
not in existence ; and there was no section in any Act relating 
-to evidence defining clearly the eases in which secondary evidence 
of a document could be given; but it was known law that amongst
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the grounds which authorized the admission of secondary evi- 1885
dence was the loss or destruction of the original In the sentence Sh a u b h u

ju st read, the only case referred to is the destruction or loss ofWAt® Nath 
the document. The effect clearly "was to exclude oral evidence of Ch® 
an acknowledgment if tendered on either of these grounds ; but S h a h a .

nothing was said about the case where the document is in the pos­
session of the opposite party, or is a public document, or beyond 
the jurisdiction of the Oourt ; or the other cases in which 

“secondary evidence of the contents of a document may ordinarily 
be given.

Then came the Evidence Act. That Act has defined the cases 
in which secondary evidence is admissible. The first section is 
s. 64, in which the general rule of law is laid down, that 
" documents must be proved by primary evidence except in the 
cases hereinafter mentioned.” Then s. 65 gives the various 
cases in which secondary evidence may be given. The first is 
when the document is in the possession or power of the opposite 
party, or of any person out of the reach of, or not subject to, the 
process of the Oourt, or of any person legally bound to produce it 
but who fails to produce it when required. The .second, when the 
contents are admitted by the-opposite party. Tbe third, when 
the original is destroyed or lost. The fourth,. when the 
original is a public document. The fifth, when the document 
is one of which a certified copy can be used. And so on.

Then came the Limitation Act of 1877 with which we are now 
dealing. The language of b. 19" is altogether different from 
the language of the prior Act of 1871. The language of the 
prior Act of 1871, so far as oral evidence is concerned, was neces­
sarily in direct conflict with s. 65 of the Evidence Act, 
because, according to the Evidence Act, secondary evidence. is 
admissible of the contents of a document generally, if the origi­
nal is lost or destroyed, but according to- the Act of 1871. oral' 
evidence of the contents of an acknowledgment .would not be 
admissible in such a case.

The words now used are different. One branch of the law o f1 
Evidence is that already referred to. It is contained in s. 64, 
and the following sections of the Evidence Act, and it deter- 
mines the cases'in which secondary evidence may be given of the
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contents of a document not produced. Another branch of that 
law is contained in s. 91, and the following sections. It 
deals with the question how far oral evidence, or evidence of oral 
communications, may be given to vary, control, or add to the 
effect of a document.

The first part of the paragraph before ua clearly belongs to the 
latter branch of the law. And, it would seem, the object was 
to remove any question which might otherwise have arisen whe­
ther the rule3 generally excluding oral evidence to alter tKe 
effect of documents might not exclude oral evidence of the date 
of an undated document, where the date is an essential matter* 
Accordingly it is said that oral evidence of the date of the docu­
ment may be given. The paragraph then proceeds: “ but oral 
evidence of its contents shall not be received." These latter 
words are introduced with a “ but,” and they speak not of secon­
dary evidence but of oral evidence. We do not think they ought 
to be understood as dealing with an entirely different branch 
of the law of evidence from the earlier part of the sentence, and 
as repealing s. 65 of the Evidence Act, so far as it relates to 
acknowledgments. We think the words in question are of the 
nature of a saving clause, guarding against the supposition that 
the prior words interfere with the general rules as to oral evi­
dence further than the express words require.

The alternative view which we are asked to adopt is to read 
the words as excluding, secondary evidence, oral or otherwise, not 
only in the. cases mentioned'in the Act of 1871 but in all cases 
whatsoever.
- There is nothing in the terms of the Act constraining us so to 
hold, and the consequences of doing so would be serious.

If we interpret s. 19 of the Limitation Act as excluding secon­
dary evidence when the original document is lost or destroyed, 
it must also exclude secondary evidence of the conteints - of & 
document in every one of the eases mentioned in s. ■ 65 of the 
Evidence Act. For example, the party objecting to secondary 
evidence, may have the original in his pocket, and 'when - called 
upon to produce it may pertinaciously refase to do so. - If secon­
dary evidence cannot be given, justice will be frustrated.

So again, an acknowledgment may be in the form of a publio
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record, as was apparently the case in Daia Chand v. Sarfraz (1 ). 1885
Or the document may bo out o f the jurisdiction and control o f  ; gHAMBHTT-

r i  i  N a t h  N a t hthe Court. , fl>
We think that the words in question in s. 19 ought not to lie 

read as -excluding secondary evidence of the contents of an s h a h a .

acknowledgment which has been lost or destroyed, and that, there­
fore, the view taken by the lower Appellate Court is right. The 
appeal will bo dismissed with costs.

K. M. C. Appeal dismissed.

Before Mr. Justice Field and Mr. Justice O'Kinealy.

M0SHIN6AN (o n e  o p  t h e  D e fe n d a n t s )  v . MOZABI SAJAD ( P l a i n t i f f . ) #  1885
July 6.

Jjppeal— Valuation of suit—Costs—Return of plpiint—Jurisdiction— ---------------
Oode qf Civil Procedure, as, 15 and 57.

On the hearing of a Bait in the Court of first instance, the Court came to 
the conclusion that the value of the property in dispute placed the claim' 
beyond the jurisdiction of the Court; the suit was therefore dismissed with 
costs. On appeal this decision was reversed with costs, on the ground that 
the plaint ought to have been returned to the plaintiff for presentation in 
the proper Court. The defendant appealed to the High Court,

Seld, that the defendant ought to have been allowed his oosts in both 
Courts, and that he was entitled to an appeal on that ground.

This was a suit for the recovery of land. The first issue was 
“ whether the present suit is cognizable by this Court with 
reference to, the value of the property in dispute or not ? ” The 
Cpurt of first instance took evidence on this point, and found that 
the yalue of the property in dispute was qver Us. 1,200; and that 
consequently he had no jurisdiction to entertain the suit. He. 
thereupon dismissed the suit with costs, holding, on the authority 
of Jcigjivan Javherdw Seth v. MagdvmAli (2), that he’waa pre-
■ eluded from returning the plaint fqr presentation to the proper Court 
after the Court-fee stamp wa$ punched. On appeal* the Subordi­
nate Judge held that the Munsiff a finding as to the valuation of

0 Appeal from Older Nq. 2,1 of 18J?5, against th? order of Baboo Mathura 
Nath Gupta, Subordinate Judge pf Patna,; dated 2S}nd October 1884, reversing ■ 
the order of Moulvie Amir Ali, Munsiff of Behar, dated the 21st of January 
1884..

(1) I, L. B„ I  All,, 117, (2) I, L, R., 7 Bom., 487.


