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o c c m " “  When tlie plaintiff fails to malce siicli application within 
the ■period preBcrihed therefor, the suit shall abate, uiiless he satisfies 
the Court that he had sulBcient cause for not making tiie application 
within, such period/^

This is not the first occasion upon which I have expressed a 
regret that this question as to the extension of the ]:>eriod of linaitatiot!, 
or as to the interpretation of what the “  swJiciefU' came should 
bê  is out of place in the Code of Civil Procedure, because that 
is not an enactment dealing with that department of the adjoctive 
law of Limitation. The proper place for the sentence above quoted 
would have been s. 5 of Act X V  of 1877. It is however not 
there, and beoausG it is not there, we have had the difficulty witli 
which my brother Straight has fully dealt, and which required the 
case to he dealt with by three Judges instead of my brother Straight 
and myself, when we originally heard the case in the Division Bench.

The judgment of my brother however disposes of the dilFiciilty;, 
and I agree with him entirely.

APPELLATE CIYIL.

before Sir John ‘Eclgê  Ki-i Ohief Justice, and. Mr. Jnsfice Tyrrell, 
BHAGWANT SINGH (PaAiNTM s) DAEYAO SINGH a n .b  

othehs (D btbndants)*
JSond-^Iniereit jiod diem—Damages for  mn-^uyment on Sue. claie—LimUalion — 

Aci X V oflS l^  (Limiiation Act) ̂  soh.ii, iVo. IIG— Charcje. on liypoiheoaie^ 
p'opertij—Bncoessive or contiming IreaoJies of contract—J?racfice—I)migpr o f  
deciding case iipon a cloô mf’M  uy conslrwfioii on aiioiher ciocumeni tn 
another suit.

A contract to pay interest ^oat die.ni ott a mortgage ought not to 1)0 mplieOt 
■wlien tLe parties to the written contract have not expressed tliorein any sncli intention.- 
This is particularly tho case where the written contract docs in dear tornis), proviso for 
the payment oi ixitereafc and corapound intorefst during tho terra of the mortgage* 
J^arain Zal v. Chajmal Das (1) followed. ChJiah Nath v. Samta jPramd (3) 
]]aldm Fancla  ̂v. Golcal Hsi (3) refoi-red to.

* ,First Appeal/No. 74oi: I88S, from acleeroo of Maitlvi Bhah Alimad-ul-lak 
Siihordinate Judge of Maiiipuri, dated the 14th February, 1888.

(1) Decidcd ' t̂h March, 1889, not yefc (3) L L, 11,, 7 All., 833.
 ̂ joported. 0 )  L. I AIL, 003,
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Damages given after the due date of a mortgage for noii-paymeni; of the princi« 
pal xaoney upon tlie due date, are damages fo r  breach of contract, and not interest 
payable in performance of a contract; and nnder art. 116, scli. ii, of tlie Limitation 
Act (XV of 1877)j a suit to recover sucTi damages must he brought within sis years 
from the time 'when the contract for the breacli of winch they are claimed, was broken, 
It cannot he said that such damages arê  from the date when the contract was broken, 
and even before they have been ascertained or decreed, a charge upon the property 
hypothecated, so as to make art. 116 inapplicable. Frice v. The Great Western 
Hailway Co. (1), Morgan v. Jones (2), (3-ordillo v. Weguelin (3), in re Kerr’s 
"Policy (4), Li' '̂pard v. JRicTceUs (5), Cooh v. Fowler (6) and Bishen Dyal v. JIdit 
Iftarain, (7) distinguished.

In such cases there is one brcach of the contract, namely, the non-payment on 
the date agreed apon i and there is no question of continuing or successive breaches, 
Mansal Ali v. Gulai Ghand (8) referred to.

The danger pointed out of deciding one case relating to a bond by the construc­
tion placed in another suit on another and a different bond.

T he facts o£ this case are sufficieritly stated ia tlie judgment o£ 
the Court',

The Hon. Pandit Ajudliia Nath and Babu Jogi%dfo Nath' 
CJiauclJmi ioi the appellant.

Prasad and Bahu Burg a Char an Banerjifioi the
respondents.

Edge, C. J., and TirrelLj J.— This was a suit on a hypotheca^ 
tion hond dated September 24)th, 1875, The bond was in the fol­
lowing: terms I, Hansraj Singh/son of Bhajan Singh  ̂ caste 
Thalcui*,, occupation zamfndarij resident and zammdar of Kalhoi* 
Bajhana  ̂parg-ana Karor  ̂tahsil Mainpuri, do declare as follows ;—I 
have borrowed Rs. 1,000  ̂half of which is Bs. 600̂  from Bhagwant 
Singh, son of Dalel Singh, caste Thakur, occupation zaraindm and 
banking, of Paizpm% pargana KaroXj, tO pay the debt due to Baldeo 
Singh, Thakur, resident of mauza Bendauli, pargana Mainpuri, and 
brought the same to my use. I  promise to pay the whole amount, 
including principal and interest, in six years. The interest has been 
afifreed to be paid at Re, 1-2 per cent, per mensem. I shall pay

(S)L. E.,14 E(1., 29L(1) 16 L. J. Exch., 87.
(2) 22 L. J. Exch., 232.
(3) L. R., 5 Ch. D., 28t,
(4) L, E., 8 Bq., 331.
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(6) L. E„ 7 E. and I., 27.
(7)L L. .R, 8 All. 486. 
<8>L L. R., 10 AIL, 85,
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uitG?Gst annually  ̂and if I do not pay interest in any year  ̂the interest 
would become principal, and interest at Ee, 1-8 per cent, per men- 
sem would "be cliarged by the creditor. I  have for the creditor's 
satisfaction  ̂hypothecated a 1|- hiswa zamindari share in the afore­
said Kalhor Bajhana. , I  shall not transfer it in any way so long- as 
the full amount is not paid of£. If I do so, it shall he illegal. What-' 
ever money I  shall pay on account of interest, I shall get it endorsed 
on the bond. There would be no necessity for a separate receipt. 
I f  I do not pay the full amount, principal and interest, within tho 
prescribed term, the creditor shall be entitled to recover his money 
from the property hypothecated thereunder, as also from othor 
moveable or immoveable j r̂operties belonging to me. I  and my 
heirs shall have no objection to it. I have therefore made these few 
presents by way of hypothecation bond so that they may serve as 
evidence and be of use when needed.̂ ^

Under that bond the principal and interest agreed to be paid by 
it became payable on September 24th, 1881. This suit was institut­
ed on January 14th, 1888, i. <?., more than six years from the due 
date of the bond. The Subordinate - Judge gave the plaintiff a 
dectee, but misunderstood the provision as to compound interest. 
He disallowed the, claim for interest or damages jjosif diem. The 
plaintiff has brought this appeal. It appears to us quite plain that 
the meaning of this contract is that whenever in any year default 
^as made in the payment of the interest, the interest due for that 
year should be added to the principal, and that after the first default 
the interest payable should be at Be. 1-8 per cent, per mensem,'and 
not at the rate of Be. 1-2 per cent, per mensem. In other words, the 
contract provided that during the contract period there should bo 
restŝ  and the unpaid interest should be added to the })rincipal, and 
that in case of default of payment of interest during the contract 
period,, the rate of interest should be increased. No interest was paid 
during the contract period. The decree below must be varied by 
adding Bs. 440-12 to the sum decreed in respect of interest unpaid 
during the currency of the contract; and interest at the increased 
yate to the 4th January; 1881,
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Pandit Ajuclliia Nath  ̂ for the appellant, contended on the other 
hranch of the ease, that imphedly the parties contracted that interest 
should he payable 23ost diem̂  and if we do not so read the deedj then 
that damages should he allowed in lieu of interest; that in such ease 
the damages are a charge on the estatê  and art. 116 of sch. ii of 
the Limitation Act would not apply, and in any event that his client 
was entitled to damages for the six years immediately preceding 
the commencement of this action. In support of his contention 
that interest was payable after du.e date, he referred to the case of 
CMuih NatJi-Y. Kamta 'Prasad (1). That ease and the case GiBaldeo 
'Panday y . Qohil Pwi (3) were considered by us in a judgment 
which we delivered on March 7th, 1889, in the ease of Narain Led 
V . Glutjmal Das. W e do not think it necessary to repeat what 
we said in that ease as to those authorities. We adhere to the 
views there expressed on that subject. It is plain that there was 
here no express agreement that interest should he paidj»;os  ̂ diem. 
It is not contended, that there was any such express agreement, 
and it is equally plain to us that there is notliing in the contract 
from which we can or ought to imply that the parties intended 
that interest pod dievi should be payable. For our paxt we do 
not see why a contract to pay interest diem on a mort­
gage ought to he implied by a Court in India when the parties to 
tlie written contract have not expressed any such intention in the 
contract which they executed. This is particularly the case when 
we find, as herê  that they did provide in very clear terms for the 
payrfient of interest and compound interest during the term of the? 
mortgage. It would have been easy by the use of a few apt words 
inserted in tlie written contract for the parties to have expressed a 
covenant that interest should be payable ^wst diem, if such they had 
intended the contract to l)e. In our opinion there was here no 

•implied contract to pay interest post. diem. As to the limitation, 
which applies in cases of this kind where damages are sought for 
the breach of a contract to pay the principal on the due date, we 
considered that ma,tter at some length in the ease of Mansah Ali v.
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(1) L L. E., 7 All, 333. (2) L L. B., 1 All.j G03.
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■Otdal Ckmd (1), and we would not again consider tlie question if 
it liad not been for the vigour mtli whicli tlie Hon. Pandit JjtuUia 
Na/}k contended that in that judgment we were mistaken as to the 
law, A Full Bench of this Court in Husain AM, Khcm v, Ilafis Ali 
Klmi (2) as we think rightly, applied art. 116 of sell, ii of the Limi­
tation Act (XV of 1877) to a suit on, a registered bond for the pay­
ment of money. Now if interest as such is not payable after the 
due date of a mortgage either by express or implied agTeement, the 
mortgagee can only seek compensation for the non-payment of the. 
principal on the due date by claiming damages for the breach of the 
contract. It may be said that those damages are given in lieu 
of interest. Call such damages by any name one likes, they are 
damages for a breach of contract, and not interest paj'able in per­
formance of a contract ,̂ and unless there is sometliiDg to make art.
116 of sell, ii of the Limitation Act inapplicable, such damages cannot 
be awarded or given by the Court unless -the suit in which they are 
claimed is brought within six years from the time when the contract, 
for the breach of which the damages may be awarded  ̂ was broken. 
The contention of the Pandit AjticlMa Nath leads one to ask oneself 
whether there is some magic about damages for the non-performanee 
by a mortgagor of his contract to pay on the due date, which takes 
the damages which may be awarded for a breach of that contract 
out of the ordinary category of damages, and out of the purview 
of art. 116 of schedule ii of the Limitation Act. It is not esisy to 
understand the Pandit ŝ contention. It is that' damages for a 
breach by a mortgagor to pay on the due date are, from the date 
when the contract is broken or even before they have been aseeiv 
tained or decreed, a charge upon the property hypothecated, and 
being such a charge, article 116 does not apply to them. It is not 
necessary here to consider whether if a Court in a suit on a hypothe­
cated bond did decree damages for such a breach in a ease in whielf’ 
such damages could be decreed, the damages so decreed would oi 
would not thereby become a charge on the property hypothecated; 
or whether if damages so decreed became a charge upon* the hypo­
thecated property the charge so created would or would not take 

(1) L L, E., 1.0 All, 85. (2) L L. E., 3 AU., 600.
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piiority ovei* a second mortgage subsequent in date to that for the 
ibreacli of which the damages were decreed  ̂hut prior in. date to the 
commencement of the suit in which such damages were claimed, or 
upon what principle such priority could or could not he decreed; 
or whether a Court could or could not declare such damages to he 
a charge upon the hypothecated property. Unless in some way the 
damages wliiehj during the sis years (to ■ take this case) following 
September 24th, 1831, were unascertained and undeereed, and in 
respect of which no claim had been made within those six yearsj 
could in some way by relation back from a decree passed in a suit 
■commenced after the period of limitation had expired, he held to be 
a charge upon the land from the date of breach; we fail to see how 
w’’e, by our decree on the 11th June, 1889, could create a charge on 
this hypothecated property in respect of damages, the right to sue 
for which had, by reason of the Indian Limitation Act; determined 
prior to the commencement of this suit. That is \vhat it appears 
to us we are asked to do here. The learned Pandit has cited several 
authorities to us in the course of liis argument. He has referred 
us to Pisher on Mortgages (14th ed.) paragraphs 148^, 1485], 14S7_, 
1488. We see nothing in any of, those paragraphs to support his 
contention. The first case to which he referred us was Pnae v. The 
Great IFestern liailway Go. (1). All that is tt> be said about that 
case is that the. learned Barons of the Exchequer were of opinion 
that the document in question there showed that the parties intended 
that the interest claimed should be paid. That was ,the inference 
they drew from the document. The next ease was the ease of 
Morgan y. ^ones (2), and there the Chief Baron  ̂and apparently the 
other Barons of the Exchequer/ considered that the agreement in 
the document to pay the interest was evidence to go to the jury
that interest was to be payable ( 5 diem: We were then referred

the ease of Gordillo v. Weguelin (3). That case turned appar­
ently more on the facts and dealings between the parties than on 
anything else. The next case was a ease m re Kerris Folicy (4) in 
in which James, V. C., held that the deposit of title deeds to secure

(1) 16 L. J. Exch., 87. (3) L. K , 5 Ch. D., 287.
2̂} 22 L. J. Excli., 232. (4) L. B,, 8 E .̂, 331.
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a loan is to l.)e considered, jis an agreement to execute a mortga.ge 
of tlie pro2:)erty comprised in tlie deedts witli interest; i. e., lie 
inferred from tlie deposit of the title deeds a contract to execute 
a mortgage under wliicli the parties would, contract to pay interest. 
Here tlie parties have not contracted to pay interest  ̂ althouf»'li 
they have executed a niortg'ag'e. The next case was Lippafd v. 
B'icJceUs (1). In that case Vice-Chancellor Bacon said, referring to 
the case in L. 11., 8 Eq.; p. 331;— In the case of Kerr’ s 'Polkij  ̂the 
Court seems to have proceeded on the theory that a debt secured 
by an equitable mortgage will; unless something' is said or ma;/ be 
implied to the contrary, carry interest; and it seems to follow that 
when the Court has once decided tljat there is a charge, the sum 
charged must bear interest^  ̂ (p. 29*i). The Pandit also referred to 
a case in the House of Lords— Qoolc v. Ifowler (2), That case 
we have already commented upon in the case of 'Manml) AU v. Chtlah 
Chand (3). The next case relied upon by the Pandit wan Bifthen Dial 
Y. Udit Ndrain (4). The hypothecation bond in that case wag: 
somewhat similar to that in the present  ̂ and there Mr. Justicc? 
Straight arid Mr. Justice Mahniood held that the plaintifPs remedy 
for the non-payment of the bond on the due date was a suit fop 
damages, and as that part of the case had not been dealt with by 
the Com’t beloWj they remanded issues on the subject of damage.«, 
Ko one appears to have suggested to them that the damages wliich 
were being claimed were apparently Ijarred by limitation. On the 
remand no question was raised as to limitation, and the parties left 
it to the discretion of the District Judge to stiy what daniages'should 
be allowed. On the return to the remand a decree was passed on 
that basis in the appeal by the consent of counsel. Consequently 
on this particular point that case is not an authority against the 
view which we hold. Many of the cases which have been cited were 
decided by the Judges on the constructi<m which was put in eaeh 
case on the particular document in the case. We can only say, as 
we have more than once pohited out, that there is consideraljlo danger 
in deciding one case by the construction put in another suit on another

(1) L. R., X4 Eq„ 291.
(2).L. E,, 7 E. wtdL, 27.

(3) I  L. R,, 10 A ll, 85.
(4 ) L  L , l i „  8 A ll.,
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and a cliffereiit bond. This was a danger fcrci])lj i)oiuted out 
by Sir Q-eorge Jessejj late Master of the Eolls in En.a-land (1). In 
OTir jtidgment to wliicli we have already referred  ̂we liaTe explained

■ as well as We coiild .that in a ease like this there is one hreacli oi: 
the contract; namely  ̂the non-payment on the day agreed upouj and 
tliat there is no question of continning or successive breaches. That 
was a breach once and for all. The decree will he varied by 
increasing* the siimof Rs. 2,156 by Es. M'0-12;, giviag" a total decree 
for Rs, 2^596-13. The appellant will liaye proportionate costS;, so 
far as he has siicceeded  ̂ and will have to pay costs so far as he has 
failed.

Decree mocUjkfl,

B efore S ir John Ki., C hief Ju-ff/he, M r. Jii-siice StTaig'kt^ and iJ/r. Jusiic?.

• ' ^̂ nhnood..
A S H F A Q  A H M A D  a n d  o t h e r s  ( P i a i n t i f i s ) t', W A 2 I E  A L I  ais' b  o t h e e s

( D e 3?EjS'D A N T S).*

i[o¥t[iage— ]lede.m$tion ly  co-moftgaffoi*— ^uii hj o iler  moHc/affors against redeem^
■ i))g mortgagor fo r  redemjyHon- o f  their sjiares— Limitation— A ct X V  o / 1877 

(Lim itation AM ), se/t. ii, Ivbs. I 'ii , 148.

l u  1 8 2 8  o n e o f  s e v e r a l c o -r a o i‘t g n g o r s  r e d e o m e il a u  u s n f n ie t u a r y  m o rtg fk g c  

e x e c u te d  i n  1 8 2 3  a n d  o 'b ta in c d  p o s se s s io n . T L c  o t lie r  in o i' lg u g o r s  l) r o n g -lit  a  f-niit 

a g a in s t  t h e  h e ir  o f  th e  r e d e e m in g  i i io r t g a g o r  i n  1 S 8 G ,  f o r  r e d e u ii^ t io u  o f  t l io i i -  s lia v o s  

i n  t h e  m o r t g a g e d  p r o p e r t y .  ' ,

Held,  t h a t  t h e  liinitafcloa applicaWo to th,e suit was that provided h y  lu-t l-iSj 
Bcli. iij of the Lii-Hitation Act (XX of 1877) ; that time ran UQt from the date o£ the 
redemption TC 1 8 2 8 ,  h u t  from the time when it would have nm ,against the original 
mortgagee if h e  liad heen a defendant, the date of the original moi'tgags of 1833;

^ ^ le c o n d  A p p e a l  N o . 4 0 S  o f  1 8 8 7  f r o m  a  d c w e e  o f  T .  B e n s o n , E .s q .,  D is fc r ia t  
J u d g e  o f  S a h a r a n p n r j d a te d  t h e  4 t h  D e c e m b e r , 1 8 S 6 ,  r e v e r s in g  a  d e c re e  o f  S h a l l  

A in j a d - n l l a h j  M u n s i f  o f  D c o h a n d ,  d a t e d  th e  2 'J r d  J u n e ^  1 8 8 6 .

(3) The jndgraents of >Sir George .Tessel, 
M.R.) ahove; referred, to, regarding the 
dangn; oi, consttuing a docvwweut with 
rcffcronce.to,_previon.s decisions construing 
other documents, arc probably Asj.)de}i v. 
S e d d o n  ( L .  K . ,  1 0  O h , A . ,  3 9 ^ .:  4 4 , L -  J .  
Ch., 36S), and Souilmell v. Soioditch 
( L .  B „  L  C .  P .  D . ,  3 7 7 :  4 3 ,  L .  J .  C .  P „  
6 8 0 ). See also BoMuon v. Uvmis ( 4 3 , 
J j,, J .  C o m , L a w , ,  8 3 ) ,  A iU U y. Athill 
( L .  3^-, 1 8  Ch. D , ,  ,at p . 2 2 3 ,  f e r  Jer̂ 'scl, 
M , i i . ) ,  a n d  M i f e  Taii,(inara'>j-WiUa%me

mid- Landdn (L. R., 20 Ch.'B., fit p. 481, 
p e r  Brett, L. J . ) .  A  similar prineiple 
has hecu laid do%vi\ segarding the danger 
of deciding qnoistionss of fact with refer­
ence to provioas decisions npou other 
questions of fact ; see JSeolcnasLiocd 
Comtniasiomfs of JSnglmid y. jring (L .
Ii., 14 Ch. D,i at p. 225, j?er Brott, jj. J.) 
and Q,useh-'Emprcss  v. Q o h a r d k a n  (I. 
L. E., 9 All,, ftfc’ pp, 535, 556, per Edge;., 
C.J.)
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