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1889 the appeal to them with costs; that a decree to that cffect should
HarLar  now be made; and that the respondent shounld pay the costs of this
Samoam. . Appeal.  Their Lordships will humbly advise Her Majesty to that

- effect.

Appeat allowed.
Solicitors for the appellant : Messvs, Pyle and Parroft.
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Before Sir Jokn Bdge, Kb, Chief Justice, . Justice Straight and My, Justice
: . Mahmood,

CHAJMAT, DAS Axp ornprs (DEFENDANTS) 0. JAGDAMBA PRASAD (Poarvrrzr).it

" Appeal— Abatement—Death of plaintiff-respondent—Application by defendandss
appellants for substitution—dpplication presented wfier the lst July,
1888— Limitation—Civil Procedure Code, ss. 368, 583— 0¢uil Proceduve
Code Amendmené det (VIT of 1888), ss. B3, 66—det XV of 1877 (Limi-
fation Aetj, soh. 3i, No. 175€.

The plaintiff-respondent in #n appeal pending before the High Court dicd on
the 17th September, 1885. Subseguently D applied to the Wigh Court te be brought
on the record ag legal representative of the decensed ; on the 15th April, 1886, he wds
referred to a egulor suil tor establish hig title as guch representative, and on the 25(h
Fubruﬁry, 1887, such suit was dismissed. On the 8th Febrnary, 18806, the defindunts-

~ appollants applied tor the High Court for judgment; but the application was digmisye
el nnder the decision of the Fill Bench in Chejmal Das v. Jegdambe Prased (1)
On 24th I ulj, 1588, they applied to the High Comt to bring certain persons upon tho
vecord as the legal reprosentatives of the deceased plaintiff-respondent,

Held that the application having been made subsequent to the st July, 1888,
when the Civil Procedure Code Amendment Act (VIT of 1888) came into foree] and
heing an entirely fresh application not in continuation of any former proccodings
between the same parties, most be dealt with under that Act and not under the Civil
Procedure’ Code ag it stood before the amendment 3 and that as it was made moro than
six monthe after the death of tho deceased plaintiff-respondent, the appesl abated, with

" reference to &, 368 of the Code and Ark 175C of the Limitation Act (XV of 1877).

, Held also that the petitioners had not shown * gufficient cange ** within the moam »
ing of 5. 338 of the Code for not makmg the npphcn.tmn within the pz eseribed perm(L
Ram Jiwan Mal v. Chand Mal (2) referred to,

* 4ppleation in First Appeal, No- 59 of 1884, from a deevee of Manlvi Mubaims
mad Abdu Basit Khon, Subordinate Judge of Mainpupi, dated the 81st March, 1884:.

(1) T 1. R, 10 AL, 260, (2) L L. R, 10 All,, 887,
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Murs was a veference to a Bench of three Judges by Straight
and Mahmood, JJ. The facts are stated in the following order of
reference.

Stratemr, J—In order to make the preliminary questions that
arise in this appeal by way of preliminary intelligible, the follow-
ing facts may conveniontly be stated :—

On the 20th July, 1883, dne Jagdamha Prasad instituted a
suit against his father, Narain Lial, and the present defendants-appel-
lants and other persons, to avoid certain alienations which he alleged
Narain Lial had made in favour of the other defendants in derogation
of the plaintiff’s rights as a member of a joint Hindu family consist-
ing of himself and his father. He also sought partition of his
share in the joint estate from that of his father’s share. Narain Lal
made no defence to the suit, but it was contested by the defendants,
who ave appellants upon the record in this Court. The Sub-Judge
of Mainpuri decreed the plaintiff’s claim, and upon the 15th Apl?ﬂ,
1884, the three defendants who had contested the suit filed an appeal

in this Court. Upon the 17th September, 1885, Jagdamba Prasad

died, leaving behind him his father, his mother, his widow and a
daughter. The widow and the daughter are now out of the ques-
tion because they ave alveady dead. Swabsequently one Durga Prasad,
alleging himself to be the adopted son of Jagdamba Prasad, applied
to this Court to be brought on the record of the appeal here in the
character of his legal representative, This Court considered thaf it
‘was desirable before doing so that Durga Prasad should establish,
if he could, his title as the adopted son of Jagdamba Pl'asad; and
he was accordingly relegated to a suit for this purpose, which. suit
was instituted, tried and determined against him. He therefore is
now also out of the question. Subsequently the defendants, appel-
lants in this Court, put in a petition alleging that by reason of the
Bircu.msta»nce that the legal representatives of JFagdamba Prasad
had not put in any petition to be brought upon the record: to defend
the appeal, the defendants-appellants were entitled to judgment;
and the question that they raised by the petition went to the Full

_Bench, and the Full Bench decided.in Chajmal Das . Jogdambs:
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Prasad (1) that art, 178 of the Timitation Taw wag applicable o
the case. The next matter to be mentioned is that upon the 24th
July, 1888, the defendants-appellants put in a i)uﬁif;ion pray-
ing that Narain Lal and Musammat Genda Kuar should he
brought upon the record as the legal representutives of Jagdambi
Prasad, so that by their being made parties fo the appeal this Court
might proceed to dispose of the question raised by the former peti-
tion, which was put in by the petitioners on the 8th February, 1836,
Tt is this petition that has come before ns to-day, and it has heen
suppmted by Mr. Jwala Prasad and \[1 Conlan, on behalf of the
defendants-appellants. It has heen opposed hy Mr. Jogindronath
Chawdlri and My, Kashe Prasad, who severally rvepresent Narain
Lal and Musammat Genda Kuar., The position taken up by these
learned gentlemen is that they are agreed in the contention that

Musammat Genda Kuar is the proper person to bring upon the re-

cord, and if no difficulty had arisen upon another question we could
have proceeded to dispose of the matter in difference as between
Narain Lal and Musammat Genda Kuar as to which of thom
should he brought upon the record. But the point has heen vaised ag
to whether the petition at the instance of the de’l‘(&nﬂ:mts-:q)])(:1v1zmt$,
which was filed on the 24th July, 1888, is to he dealt with under
the provisions by way of amendment which have heen introduced
into the Civil Procedure Code by Act VII of 1888, or whether it is
to be dealt with under the provisions of the Civil Procedure Code ag
it stood till the date when the amending Act came into operation ; in
other words, whether we are to apply a six monthy’ limitation to the
petition of the 24th July, 1888, under the new law, or, as the Full
Bench ruling decided in this very case, the three years’ rule of limi-
tation. It is to my miud difficult to see how, looking to {the fact
that the petition was presented after Act VII of 1888 camo inta

operation, and no saving clause is enacted therein to protect a,pplu'wa

tions in reference to rights and in¢idents that have acerued in con-
nection with 11t1gat1ons pending prior thereto, we can do other than
apply the six months rule. - 'We have, looking to the terms of sec-

(1) L. L. B, 10 AlL, 260,
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tion 582, as read with section 868 of the Civil Procedure Code, to
toke the defendants-appellants as standing in the position of plain-
tiffs in the suit, and as such standing as plaintiffs in the suit, asking
s to bring upon the record the legal representatives of a deceased
defendant, According to the law now passed they were hound to

do this within six months from the 17th Scptember, 1885, the dute.

of the death of Jagdamba Prasad. My, Conlan, on behalf of the
defendants-appellants, points out the hardship that such a construe-
tion of the statute would put upon lis clients ; but as af present
advised I find it difficult to see how it is possible to adopt any other
view. The case is necessarily one of considerable importance, be-
cause whatever view we arrive at as to the proper construction to be
placed upon Act VII of 1888 read with the old Civil Procedure
Code, that construction must govern a very large number of appli-
cations that will be presented which are pending in this Cowrt in
reference to the Tull Bench ruling in this very case which is now
before us, Under these circumstances I think that it is desirable
that my brother Mahmood and I should have the advantage of the
learned Chief Justice’s assistance in disposing of this partieular point,
and, accordingly as the question is determined, what the effect of the
action or want of action on the parb of the defendants- -appellants
wﬂl e vpon this appeal in reference to its abatement under s, 368
mmd with s. 582 of the Civil Procedure Code.

MA‘HMOOD I ~1 willingly agree to the order of reference which
has been made, :

- The references was ordered to be lnid before a Bench consmhng

of Rdge, C. J., and Straight and Mahmood, 47,
* The Hon. T Contan and Lala Juala Prasad, for the petitioners,

Babu Jogindro Nath Chaudhri and Munshi Kashe Prasad, for
Narain  Lal and Genda Kuar.

Strarerr, J~This ig an application made by th'e appella,nt in
the !, A. No. 59 of 1884, pending in this Court, praying that
Narain Lial and Musammat Genda Kuar should be brought upon

~the record as the legal representatives of Jagdamba Prasad, the

3b
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deceased plaintiff-respondent, whose death took place upon the
17th September, 1885, The history of the litigation to which the
appeal pending in this Court has reference and in respect of which
this application now before us has been made, is very fully stated
in my referring order of the 26th November, 1888, in which my
brother Mahmood concurred. There are before this Full Bench
only two questions for determination. The fixst of those questions
is whether the application of these petitioners, who are appellants
in the appeal in this Cowt, is to be dealt with under the Civil Pro-
duve Code, Act XIV of 1882, as amended by Aet VII of 1888, or
whether it is to be dealt with under Act XIV of 1882, as it stood
before it was so ameunded. The second question is, assuming that
1t is to be dealt wich under Act XIV of 1852, as amended by Act
VII of 1888, have the petitioners satisGed ns that they had sufficient
cause for not making their application within the period required
by law and as contemplated by s. 368 of the Civil Procedure Code
of 1882 as amended by Act VII of 1888 ?

T have very cavefully considered this question, and it may he.
seen from the terms in which the order of reference was made, thab

from the moment of this first point being raised, I did nob entertain

much doubt as to what the decision should he. TFurther consider~
ation has not altered my view, and I have come to the conclusion
‘that this application of the 24th July, 1888, which was presented
to this Court subsequent to the coming into operation of Act VIX
of 1888 amending Act XIV of 1882, must be entertained, dealt
with and disposed of under those two statutes taken together, In
the Full Bench ruling of this Court, -which determined the mode

~in which questions avising between mortgagors and mortgagees in

respect of mortgages made before the passing and comiag into
operation of the Transfer of Property Act (1), I stated that T believed

- therule of law to be that no person has any vested right in proge- -

dure, and that an application made or a suit commenced after a par«
ticular Act regulating procedure has come into operation must be dealt

- with according to the rules provided in such Act. It is true that

(1) Sxib Lal v, Gonga Prasad, 1, 1, R., 6 AlL, 262,
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the litigation between these petitioners and J agdamba  Prasad
commenced as far back as 1854, and that the appeal was filed in
this Court upon the 15th April, 1884, But it is equally clear that
the application which we are mow concerned with was a fresh
application and not a continuation of any former proceedings takeg
by the same parties: in short it was an entirely new application
made on the 24th July, 1888, which date T need scarcely point outb
was subsequent to the 1st of J uly, 1888, when Act VII of 1883
with its amendment of Act XIV of 1882 had come into operation.
The point of time then to be looked at for the purpose of deter-
mining the question of limitation, which has now been settled by
Act VII of 1888 in its amendment of the then existing Civil Pro-
cedure Code and of the then existing Limitation Act, is the 17th
September, 1885, the date of the death of Jagdamba Prasad. It is
therefore clear that the application being made after the amend-
ment of Act XIV of 1882 had beenmade by Act VIT of 1888, s. 368,
Civil Procedure Code, as it now stands with the interpretation to De
attached to the article of the Limitation Law which is now numbered
Art. 175C, to be found in the schedule of Aot VII of 1888, is to
be applied to the present case. As I statad in the referring order,
hese defendants-appellants are to be regarded in the light of plain-
tiffs in the suit, and' they stand in the position of plaintiffs who are
coming in to have the representatives of a deceased defendant
brought upon the record. Now from the terms of that article which
amends the Limitation Law, the starting point is the date of the death
of the deceased defendant or of the deceased plaintiffrespondent,
In this case Jagdamba Prasad was the deceased plaintiff-respondent,
~and the date of his death is the date from which time must be
couuted As that death took place on the 17th September, 1885,
and as the application to bring upon the record the heirs of the
deceased was not made until the 24th July, 1888, when the amend-
ing Act VIIhad cone into force, it hag not bsen made within the
time, and canuot, therefore, primd facie be granted.

- The second question then that arises is, Have the petitioners -

satisfied the Court that they had ¢ sufficient eause’ for not making -
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{ne application within the required period? I have taken occasion
mote than once to say that the Limitation Law in force in {his coun<
try is made for the purpose of being obeyed, and not, os the suitors
gseem to imagine, of hing disobeyed, and indulgence under it is not
to be extended in uncertain haphazard fashion according to the
fancy of 2 particular Judge or Bench of Judges, bub upon well

understood and recognised rules even at the sk of hardship to a

particular party.  For my own part, T do not tlhink that in the

present cage any hardship will be inflieted upon these petitioners;
they have no oune but themselves to blame for the consequences
that have resulted fvom theiv own nsgligence and dilatoriness.
Recently the learned Clief Jusiice and my brother Tyivell hage
Iaid down in very explicit terms the correct rule in regard to the
mode in which the provisions of s. 14 of the Limitation Act are to
Le applied. By parity of reasoning the prineiple may he used iw
dealing with the question of what iy ¢ suflicient eause’” under
%, 368, Civil Procedure Code, with which I am now concerned. In
the case above referved to, the leavned Chief Justice and wy brother
Tyrrell accepted the ruling of my Lrother Mahmood in Baim Jiwaiw
Mal v. Chard Mal (1) in which the learned Judge’s vemarks were as
tollows, He says:—“In my opinion s. 14 of the Limitation Act
ttself does not contemplate cases where questions of want of juvis
diction arise from simple ignorance of the law, the facts heing fully
apparent and elear, and is limited to cases where from Jond fide
mistakes of fact the suitor has been misled into litigating in a
wrong Court. The phiase ¢ 6ther cause of a like nature’ which
oceurs 1n the section is rather vague, but it cannot bo held to undo
the effect of the constitutional obligation which the law imposes
upon every citizen to know the law of the land in which he lives”
Now applying that principle to the ease before ws, I cannot fora
moment come to the conclusion that these petitioncrs have showm
any “ suflicient cause” for not making their application within the
period provided by law. Gureat stress is Jail by them upon the
dircumstance that by the action of this Courd in consequence of

(1) L1, R, 10 All, 087,
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the application made by Durga Prasad to be brought on the
record in place of Jagdamba Prasad, the proceedings in their
appeal were hung up for a considerable time. They were no doubt
hung up from the 15th April, 1886, until 25th February, 1887, when
the suit of Durga Prasad was dismissed by the Sub-Judge of Main~
puri, but even if indulgence for that period were to be granted to
them, yet they had from the 25th Felruary, 1887, until the 24th July,
1888, or a period of more than a year, left within which to apply, and
yet no application was made on the part of these petitioners of the
character and description they have now presented. I am of opinion
that both the questions referred must be answered adversely to the
petitioners, The first is answered by saying that this application is
governed by the existing Civil Procedure Code with the amendment
introdiuced by Act VII of 1888, the second that they have mnot
satisfied us that they had “ sufficient canse ™ for not preferring the
application contained in their present petition within the proper
period.

- The effect of that view will be that the appeal mll ahate ; but
as this Bench is not seized of the-appeal, the view expr essed by
this Bench will be laid before the Division Bench and no doubs
will be given effect to by that Bench,

Enes, C, J.~TI concur.

Manunmoon J—I also concur and concur entirely in what has fallen
from my brother Straight. Yet I wishto add a few words to what
Le has said, - The real difficulty in this case, as it seems to me, has
arisen over the Full Bench ruling of this Court, where a line of

distinetion was drawn betwoen plmnﬁfts—appellants and defendants- -

appellants, for the purpose of array of parties, after the death of any
respondent whether such vespondent be plaintiff or the defendant,
T have no desire to refer to those rulings, because their effect has
now ‘bheen settled by Act VII of 1888, fo which my hrother Stlalght
has already rveferved.

The other difficulty has arisen in consequence of the circul_ﬁstanee :
that in 5. 868 of the Code of Civil Procedure the following words
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oecuy ¢ When the plaintiff fails to make such applicat-ion within
the period prescribed therefor, the suit shall abate, unless he satisfies
the Court that he had sufficient ecause for not making the application
within such period.”

This is not the first occasion upon which I have expressed a
vegret that this question as to the extension of the period of limitation
ot as to the interpretation of what the ¢ suficient cause” should
be, is out of place in the Code of Civil Procedure, because that
is not an enactment dealing with that department of the adjoctive
law of Limitation, The proper place for the sentence above quoted
would have been 8. 5 of Act XV of 1877. It is however not
there, and because it is not there, we have had the difficulty with
which my brother Straight has fully dealt, and which required the
case to be dealt with by three Judges instead of my brother Straight -
and myself, when we originally heard the casein the Division Bencl,

The judgment of my brother however disposes of the dificulty,
and I agree with him entirely.

-

APPELLATE CIVIL.

Refore Sir John Bige, Kt., Ohief Jusiice, and Mr. Jusiice Tyrrell.

BHAGWANT RINGH (Prarntirs) o, DARYAO SINGH anp
OTHERY (DETENDANTS)*

Boml—-Inteﬂ est post diem—Damages for non-payment on due dale— Limital{om
Act XV of 1877 (Limitation Aet), sch. ity No.110—Charge on hypothecated
property—~Successive or continuing breaches of contract—Pract 1‘(‘(?-—-:‘[)[(1]&1(!’ of
deciding vcase upon @ document by construction pué on anclher document in
another sutt.

A'contract to pay interest post diem on a mortgage ought not to bo fmplied
when the parties to the written contract have not expressed thorein any such intention.
This is particnlarly the case where the writlen contract does in clear formy provide for
the paymont of intevest and compound intorest during the term of tho mor teage. ‘
Narain Lal v. Chajmal Das (1) followed. Chiad Nath v, Kamie Prasad (3) snd .
Zaldeo Panday v, Gokal Rei (8) reforred to.

* Tirst Appeal, No, 74 of 1885, from a decrce of Maulvi Sl -
Subordinate Judge of Maiupuri, da.’cu’d the 14th February, 1&3881 sh Almad-ul-ad,
{1) Decided 7th March, 1889, nol yot 2”) L L. R, 7 AlL, 338,
_ reported, 3) L. L. R.y 1 AL, GO3,



