
1889 Tlie petitioner appealed fi‘om  tliis decision iindei' s. 1.0 o f  tha

“gotaldIT  Letters Patent,
Aia/ khait. Tyruell, J,—“We agree with, the viow talcen by

Mr. Justice Straiglit, and we tliink tliiit he exercised a sound diS’» 
cretion in refusing to interfere under s. 6^2 o£ th.e Civil Procedure 
Code.

We dismiss tlie appeal 'with costs,
Apjp^ l̂ dismsse^t
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1889 J^efore Mr, JtisUce Siraigld ani Mr. Jkisiioe Broclhirst.
J^ril 9(

----- MUIIAMIiIAD SAMI-UD^BIH k h a n  (PiAiKTiw) V. MANHU LAL
AND OTHEES (DBrENUANTS).*

Mortgasje, ns'ufructuary—Suit for  redempiion—Conditional decree—Faihire of 
uorigagoT to ^ay in accordance Kiik deoree—S'tihseq̂ ueai suit fo r  redemption 
•<-Ees judicqia— Citil Froeedure Code, s. 13—Fo}'eclosiire-~-Act I F  o f 1882 
(Transfer o f Property Act), s. Q -̂r-Esiojppel—Act I  o f 1673 (ISvidenos 
Act), S, 115.
In a suit for redemption o£ a nsiifnictiiary inortgago, a decroe for redGmption 

was passed conditional xipou tlio plaintiff paying tlie defeiulantS) witluu a timo wpcci- 
.fiect, a snm-wiiicli was found still due to tlie latter, and the dcjcroc jjrovidcd tlwit if 
suoh sum were not paid witMu tlie time specified, tlio suit siioitld stand dismisKod, 
Tke, plaintiff failed,to pay, and the siiit accordingly stood disraissBd, Subsequently 
he again sued for redemption) alleging tliat tlio inDrtgago*dpl)t had now houn satisOed 
from the usufruct.

Keld, ha-viug regard to the distinction Letwcon simple and usuft-uctuary wort* 
gages, tliat the decrep in tlie former suit only decided that, in order to I'odcom and 
get possession of the property, the mortgagor must pay the sum then found to, ho duo 
l)y Iiim to the mortgagee, and did not operate as res Juiieata so as to bar a saeoud- 
i5uit for redenix)tion, when, niter further enjoyment of the profits hy the niortgageo,, 
the mortgagor could say that the debt had now hoeonio satisfied from tho usuCriujt.

Having regard to s. 93 of the Transfer of Property Act (IV of 1882), iu a suit 
hrought by a usufructuary raortga,gor for possepsion on the ground that tho mortgago- 
deht has been fiatisfied from the usufruct, and hi which the plaintiff is ordered to paj" 
something because the debt has not l)ecn satisfied as alleged, tho deeroo passed rtgaingt 
such a mortgagor for nou-paymcnt has not the effect of foreclosing him for all tima 
f j;om redeeming tho property.

Heeoiid Appeal No. 1182 of 1887 from a deerec of M. S. Howfjll, Esn 
trict J uilge of Ahgnrh,^dat«d the 90 1887, eimfirming: a dosMO of Maul?i
btuyad Muhammad, Bubordinate .Tudge of Aligarh, dated the Cth Api'il, 1880,



The decision in SheiTch Ctolam Ilossein v. Mfiismnnat Alla Jieebee (1) 1889
streated as uot bindljjg since tlic passing of the Transfer of Property Act. Chaita v. ^
I'urum JSooMi (2) and AnrudJi iSin̂ k v. Sheo jPrasad (3) referred to. SAMl-trw>iK

JShait
Wliere tlie plaintiff in a suit for x'fidemption of a ustifructuary mortgage was 

iilie oj'jginal movtgagov, who had hy a registered instrument assigned his interest in the Majjhxt IjAlj,
jnortguged property to anothev, and the assignee did not apply to he made a party to 
ihe suit, hut put forward or consented to have put forward the original mortgagor as the 
person entitled to redeeju,—ZteZcZ that as there was nothing in that litigation to show 
that the defeiidant-niortgagee was in any way induced to alter his position or to do 
any act wirwjh he would not otherwise have done in conseixnence of the assignee’s 
(Conduct, the latter was not estopped by s. 115 of the Evidence Act (I of 1872) or hy any 
principle o£ equitable estoppel from afterwards suing on his own account for redemption,

The facts of this case are stated in the jiidgment of Straight, J,
Mr, K  A. Ross and Mr. Hamiclnllah., for the appellant.
The Hon. Pandit Jjudhia Nath 2iTidi Pandit Batan CJimi  ̂ fov 

the respondent,

Steaight, J.-—This second appeal raises q ûestions of considerahl© 
difRcnlty  ̂ and in order to understand the method by which I have 
arrived at the eoiiclusions I  am about to prouounce_, it is essentia] 
that I should sta,te very fully the eireumstances Out of which this 
present litigation has arisen. In the year 1842 Dalip Singh and 
others mortgaged twenty bis was of mauza Karia Buzurg in the 
Aligarh district for a sum of Us. 4^000 to one Khushwakt Rai.
The mortgage was of a possessory kind, and the mortgagee was 
to take possession of the mortgaged twenty biswas and to satisfy 
the amount of the principal debt and the interest thereupon from 
the usufruct of the property. By various subsequent assignments 
the interests of the original mortgagee passed to other persons, and 
in the end they centred in the person of Mannu Lai, the defendant- 
respondent to the present appeal. Amoug the persons interested 
under the mortgage of 1842 as mortgagors were Musammat 
Kliushalo and otherS;, and the extent o£ their interests therein was 
four biswas seven biswansis ten kaehwansis. On the 13th August,
1881  ̂ Musammat Khushalo and others under a registered instrument 
of that date assigned over to the plaintifi: in the present suit their
0 )  H.-W. H. C. Kep., 1871, p. 63. (2) N.-W. H. C. Kep., 1867, p. 2S$,

(3) I. L, B., 4 AIL, 481.
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1889 iiitei'ests in tliG foiu* Uswas seven Uswaiisis ten kacliwaiislB. From.
Mtthammad wliat I have, said it will tlras Ijcv iseen. tliat the plaintiff-appellant

I'eprGsents tlie intei'osts of certain morto'agors  ̂ wliilo tke 
V. defendant Mannu Lai and tliose who are ari'fiyod alongside oi: him

, ’ in the litigation represent the interests of tlie mortgag'oes.

The present suit ia a salt for redeinptionj and it has been dismissed 
by hoth the lower, Gourts; much upon the same ground, namelyj 
that by the ox>eration of a rule somewhat like that of res judicata, 
the plaintiff, having been a party to a suit which ended Iji a decree 
of this Court of the 27tli Ang-nst, 1883, iu which Musamniat 
Ivhushalo and others were the plaintilCs and the present defendant 
was a defendant, is by that dccree passed in that suit barred fi'oin 
now coming into. Court v̂ith his present claim. I  have already 
stated that the mortgage of ISiS was of a iisufractuary eharactcr, 
and that the term of it was that the mortgagees were to remain in 
possession so long as and until the princip.al money and the intei'est 
thereon were satisfied from the usnfrixet. In the suit ŵ hieh was 
brought by Ivluaammat K.hnshalo and others in the year they,
,elairoed̂  that not only had the mortgage been, redeemed to the. 
extent of their four biswas seven ]>iswansis ten kacliwanriii,s .sliare, 
but thatj in addition, in proportion to the amount of that share, 
the moi’tgageea in possession had realized a considerable sum of 
money over and above, what they were entitled to, and they claimed 
through the medinm of the Court to receive a decree for tliat 
amouiit.

It is unnecessary for me to deal with the decree of the lower 
Court which dealt with that original suit as a Court of first 
instance. It is enough to say that in appeal this Court gave the 
plaintiffs a conditional decree subject to their paying- into Court the 
sum of Us. 1,999-10-6, which had been found to be the amount stili: 
femaining due and owing from, the plaintiils to the defendant-mort- 
gagee in possession, and the decree of this Coxxrt went on to deelai'©. 
that if that amount was not paid within the time stated therein, tll0 
suit o! the plaintiffs would stand dismissed. As a matter of lapt 
that amount of money was not paid iiî  and consequently’" that suit
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of Musamraat Kluislialo and others stood dismissed from tlie expira- 1.889 
tion of tlio fixed period.

SA.KI-’GTi.Mi?'
It is said b_y the learned Judge ia liis judgment in this easê  

tliat ]jy tlie order of tliis Court j)assed in tliat suit; the rig'Iit, of 
reclemption of Musanimat Kknslialo and others was extinguished  ̂
and that consequently with that exting'uishment disappeared all or 
auy rights that the present plaintilf possDssed. It is sug-g-estod hi 
the pleas taken in the i)resDnt suit, that that litigation was practically 
the litigation of the plaintifj:';, that he found the money for itj that he 
took a prominent part in promoting' it̂  and that although in name 
he, was not joined as a party, he was in fact a party thereto. I may 
say at oneoj that from the way in which I  look upon this matter  ̂it 
is wholly indifferent to the decision of the ease whether he was 
or was not a party to that suit. If I understand the law of 
mortgage as now more or less emhodied ia the Transfer, of Property 
Act by which we are governed in these Provinces, there is nothing* 
to prevent a person who has nsufructuarily mortgaged his property 
from mating a second usufructuary mortgage with a concti-. 
tion that the second niortgageo shall take all the necessary' 
steps to eifect and bring about the redemption of the first mortgage 
so as to obtain possession of the moi'tgaged property. I also under
stand the law to he tk&t if a visnfsuctuary movtgagox brings a sniti 
against his usufructuary mortgagee; alleging that the mortgage 
has been satisfied out of the usufruct for his principal and interest, 
and in that suit it is found that at tlie time of the determination o-f 
that suit, the mortgage lias not been so satisfiodj then there is no- 
bar in law to his siibsec|neutly instituting a second suit after a 
further expiration of time when l)y further en.j.oyment of the profits 
of the property by the niortgagoo, the mortgagor can come int»
Co^rt and say the inortgage-de])t has now been discharged., Thi» 
is, the distinction which places simple mortgagors and mortgagees 
and nsufructnary mortgagors and mortgagees npon a distinct and 
different footing. It is nnneeessary for itie in the present case to 
do more than discuss the question in so far as it relates to usufrue*^
^uary mortgag'es. It seems to me that even if it could be ssa-yl,;
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iliat tlieso xisiifnuitnai'y mortg’aĵ 'firs wrongly bi'ougltt tliCjif suit ill 
llTiniMMA:r 1882? more wrongly refiised̂ , or dGclmed tô  oaf

refrained IVom paying into Court the aittourit they were called 
tipori to paŷ  there was nothing to prevent them at a siihsec|n.ent 
period fi'om hringing another suit in. which tliey mif^ht allege and 
pi-'ove that the lls, 1;999-10-6 h?id heeii satisfied out ol‘ the nauCruet, 
Prom this it wouid he apparent that my view i,s that quoad ttid 
decree of this Court o£ the 2.7th Augnst^ 1883  ̂alt. thtit that decided 
was that in Order to redeem and get possession of the property, the 
|)laintife must pay the sum of Bs, 1,999-10-6 ■ aild if the present 
jlaintifl; call be held hoimd hy that decreO;, this is all that can he held 
to have heeit decided against him. I may o'hserve in passing that 
lio q̂ uestion arises in this case as to the right of the phiintiif to' 
Inaiiitam tliis suit for r'edcfmption as to the four lis'was seven hiswansi  ̂
ten kaeliwansis share, part of wllat was originally mortgaged. By 
that I mean it is not suggested that he was niider the ordinary' 
legal ohligatidii regulating these matters of mortgage to come into» 
Court and offer to I'edeem the whole niortgage. It is aditiitted that 
go far this suifc is maintainahlc.

LooMiig ttleni at this as a suit brought \iy thei ]/lauttil for' 
Redemption o£ moi’tgage as agdiist the defefldaut-niortgagee irt 
J)ossessioii, is it h r̂red hy any rule cif liivir such as res JwUcatct 
or estoppel sts eiiUnciated in $. llS  of the Evideiice Act,- or by 
toy other' priileiple of equitable Estoppel wliicli w'e as a Court 
of equity ought to' apply ? If seenris to me that altog'ethei" 
ftpart from anything that may have taheii plaice tetvveen th<? 
plaintiff aud the assignors to hint of an intei'egt by way 
Suhoi'dinate chafge, as to who’ sliould have instituted the suit 

v'Udiich was originally brought, the plaintilf is, rtnd&’ the I'rans-' 
h i  of Property Aet̂  a j3ersou who at this tirue is interested 4u 
tirid has ^ change Upoit the four biswas seVeri biswausis ten kach-' 
•Wansis. It -w*otild he pfotraetiHg this' judgment to unnecessary 
length w6re l td  go ill detail into the tefms o-f the instTUmeni 
cif transfer of the 18th August ,̂ 1881. It, iit my opinion  ̂ cousti-̂  
tuieS a perfectly good docundeiit cff title to sanction tl̂ e pHiitig^s 
toaiutaiaing his pi'esent suit*
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For a moment to revert to'tlie point as to wlietKer the plaintiff issf)

M a n n t ;  L a i - 1.

is baiTod l)y the rule of res judicata. It is clear from the array of Mtoajvomd 
parties in the former litigation, that he waf! no party to that 
litigation; but as I have already said; even if lie were hoiand hy 
wliat waa done in. tba,t paTfciciilar snit̂  all that the decision therein, 
amoniitcd to was a declaration of a Court that if the plaintiffs in 
that suit wanted to get possession of the property  ̂ then they must 
pay a sum of lls, 1,999-10-6, Although, in the course of the hearing 
of this appeal this was not the ground on. which the case was 
argued, and consequently no authorities bearing upon this point 
were referred to, I have been at pains to look into the matter.
The reason why I said at the outset that it is not without difficulty 
is' because of the circumstance tha;t there is a Full Bench ruling of 
this Court, Shikh Golam Eossein v. Miismnmat Alla B%hhe& £eehee 
(1) in which ii was lield in effect that where a person by his own 
neglect has lost a remedy by process of execution t6 wHch he 
became entitled by an adjudication in a former suit, he cannot be 
permitted to revert to the position which he ' held prior to the 
institution of that suit, and to bring a fresh suit. la  that jadgmenti 
the first learned Chief Justice of this Court, Sir Walter Morgan, 
joined, and it was a ruling of the year 1871. I  confess, uj)oii 
referring to another ruling, CJtaitay, Ptmm Soolch (^), I find it 
difficult to reconcile the view which in. the first mentio-a îd case he 
concurred in, with that expressed by him in the second case, in which 
it was held that where a person has obtained a decree for redemption 
but has not executed it within the prescribed period for execution, 
the mortgagee does not by omission of the mortgagor to execute 
th.e decree cease to be mortgagee, but the mortgagor or his repre
sentative may still maintain a fresh suit for redemption. I  confess 
with the most profound respect that these two rulings appear to my 
jiuind irreconcileable. My brother Mahmood and I in the case of 
Annidh. 8-ingli v. BMo Prasad (3) followed the Full Bê acli ruling 
of 1871, but ■̂ hat I have now to say with regard to it, is this j in 
the first place, Mien it was passed, the Transfer of Property Act,

(1) N.-W. P. II. C- RepM 1871, p. 63. (3) 'N.-’W. P. H. C, Eep., 1867, p. 256.
• (3) I. L, B„ 4 All., 481.
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wliicli embodies and defines tlie precise legal nature of tlie rights 
and obligations o£ mortgag-ors and mortgagees; and as to tlie pro
cedure to be adopted in suits between' them, was not in force, ,aiid 
further it does not appear to me_, if I can form my opinion from the 
judgment of the Full Beneh  ̂that the question as to what was the 
precise nature of the rig’hts of a usuJJriietxxary mortgagor and his 
usufructuary mortgagee was discussed. Taking tlie definition of 
the Transfer of Property Act as to what this latter\s rights are, we 
find he is entitled to remain in possession and enjoyment of the pro
perty mortgaged according to the terms of the instrument, until 
such time as (in the case befoi'e me) the principal sum with interest 
thei’eupon shall have been satisfied and discharged from the usu
fruct. It is a noticeable matter in the Transfer of Property Act 
that in s. 93 winch is to be found in the particular portion of the 
statute relating to redemption of mortgage, it is hiid down in para
graph 2 that where a sum has been ordered by a Court to be paid 
in a suit for redemption of mortgage and is not paid, certain eou- 
seq̂ uenees will follow, or to quote the- words of that paragi'aph, it is 
enacted If suds payment is not so made, the defendant may 
funkss th& mortgage is simple or mufmctmr^) apply to the Court 
for an order that the plainti:ffi and g.11 persons claiming through or 
under him be debarred absolutely of all right to redeem T herefore  
I  presume from that indication in the statute itself that it was not 
contemplated that in a suit brought by a usufructuary mortgagor 
against a usufructuary mortgagee for possession upon tlie ground 
that he had been satisfied and discharged out of the usufrud'i, and 
having been, ordered to pay something because tiho mortgageG had 
not been so satisfied, therefore the decree passed against him would 
have the effect of foreclosing him for all time from redeeming tlie 
property. It seems to me from what is stated in tlie Transfer of 
Property Act as to the relations of a usufructuary mortgagor aĵ d 
mortgagee and their rig'hts in reference to one another that I am 
not constrained to follow that ruling of the Pull Bencli, of this 
Court, and consequently I  cannot hold that any. doctrine or prin* 
ciple of applies to the present case,
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Tlion arises tlie cjuestion: Is there any principle bucIi as s. 115 
'of tlie Evidence Act lays down, or any other eqtiitaljle principle of 
estoppel -tliat should bar the plaintiff from maintaining Ms present 
suit ? I find nothing in the conrse of tlie proceedings in. the former 
litigation, of 1882 to lead one to the conclusion that the defendant 
was in any way induced to alter his position or to do any act in 
consequence of any conduct on the part of the plaintiff. I need 
scarcely say, it is not enough that he should have put forward or 
consented to have put forward the original inortga.g'ors as the 
persons entitled to redeem-. It would no doubt have been far more 
satisfactory \mder all circumstances had he been joined as a party 
in that litigation, hut hy his action and his abstinence from asldng 
to he joined therein  ̂ I cannot hold that there was any conduct on 
his part in respect of wliich it can be reasonably inferred that the 
defendants were led to do anything they would otherwise not have 
done. I  am of opinion that there is no estoppel of any kind to 
bar the suit. This being the view that upon a very anxious and 
careful consideration of the whole matter I have arrived at̂ , I 
have come to the conclusion that the appeal should be allowed and 
that the decree of the lo wer Court should be set aside. That decree 
practically being passed upon a preliminary ground, this case must 
be dealt with under s. 562, Civil Procedure Code, and must be 
remanded to the Court of the Judge of Aligarh for restoration 
to the file of pending appeals and disposal upon the merits accord
ing to law. Costs to abide the result.

B tiodiiurst, ' J.— I  concur. Cmse ummSed.

1881)

CRIMINAL EEViSIOKAL.

Stfore Mr, Justice JirodJmrst 
QUEEN-EMPEESS v, KHALAK.

Crimiml Irocedwe Code, s. 8B—^^Disfinoi offmoes’—Aot X L V  o/1860 
CJPeml Codejxss. 1B̂ 4!Xl‘̂ FracUce.

A person convicted under ss. 411—76 of tlie Penal Code is not convicted of 
distinct offences”  v?itHa the meaning of s. 35 of tlie Criminal Procedure Code, 

Q%een-Ilin;press Y. 2or Sinffh {!)  exij^iumd.

(1) I. L. E., 10 All., 146; Weekly Nates, 3L8S8, p. 5.
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