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Tle petitioner appealed from this decision under s, 10 of the
Letters Patent,

Epan C. T., and Tyraurt, J—We agree with the view taken by
M. Justice Straight, and we think that he exercised a sound dis-
eretion in refusing to interfere undey s, 622 of the Civil Procedurs
Code.

‘We dismiss the appeal with costs,
Appeal dismissed,

Before My, Justice Straight and Mr, Justice Brodhurss.

MUHAMMAD SAMI-UD-DIN KHAN (Pramvtirs) » MANNU LAL
axDp oruERs (DErENDANTS)*

Iortgage, usufpuctuary—Suit for vedempiion— Conditlonal decree—TFailure of
mortgagor to pay in accordance wilh deorec—Sulsequent suil for redemption
w-Res judicata— Civil Procedure Code, 5. 13—TForeclosure—det IV of 1882
(Transfer of Properly Aet), s. 93~Bsioppel—det I of 1872 (Evidenos
det), s, 118, :

In a suit for redemption of & vsufructnary mortgage, o decree for redempting
was passed conditional upon the plaintiff paying the defendants, within o timo speei-
fied, & spm which was found still due to the lntter, and the decree provided that if
such sum were not paid within the time specified, the suit should stand dismissed,
The plaintiff failed to pry, and the suit. accordingly stood dismissed. - Subsequontly
he agoin sued for redemption, alleging that the mortgage-dedt had now been eatistied
from the usufruct. '

Held, having regard to {he distinetion hetween simple and usufynetnary mort-
gages, that the decrep in the former suit only decided that, in order to yedeem and
get possession of the property, the morfgagor must pay the sum then fonnd fo. Le- dne
by Lim to the mortgagee, and did not operate ns sves judicate 5o as to bur n second-
suit for redemption, when, after further enjoyment of the profits by the mortgagee;
the mortgagor could say that the debt had now become satisfied from the usulfrues,

Haying regard to 5. 93 of the Transfor of Property Ack (IV of 1882), iu a suif;
brought by o usufruetuary mortgagor for possession on the ground that tho mm-{;gagg,f
djebb Tas been sutisﬁed from the usufruct, and in which the plaintiff is ondered to oy
sénxgtlxingbgcausetlle debt Lns nob heen satisfied as nlleged, the decrdo passed dgainst
such a mortgagor for non-payment has not the effect of foreclosing Nin for sll tme-
from redeeming the property,

# Hecond Appeal No. 1182 of 1887 from n deerce of M. 8. o 5
. ! \ S/ s 1Y ‘\"“ F. » "
triet Juilge of Aligurh, dated the 30th Maveh, 1897, eonfiring a duz‘.‘r:a(; ozﬁql\;\[tt{\)llii'
Saiyad Mubanmad, Subopdinate Judge of Aligarly, dated the oth Aprily 1886,
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The decision in Sheikk Glolam Hossein v. Musammat Alla Ruklee Reebee (1)
greated as not binding since the passing of the Transfer of Property Act. Chaita v,
Purum Sookh (2) and Adnrudh Singh v. Sheo Prasad (3) referred to.

Where the plaintiff i ina suit for redemption of & usufructuary mortgage was
the original mortgagor, who had by o registered instrument assigned bis interest in the
mortguged property to another, and the assignee did not apply to be made a party to
the suit, but put forward or consented to have put forward the original mortgagor as the
person entitled to redeem,—7%eld that as there was nothing in that ljligation fo show
that the defendant-mortgagee was in any way indnced to aller his position or to do
pny act which he would not otherwise lave done in comsequence of the assignee’s
eonduct, the latter was not estopped by 5. 115 of the Evidence Ack (I of 1872) or by any
principle of equitablp estoppel from aftersvards suing on his own account for redemption,

Tae facts of this case are stated in the judgment of Straight, J
Mr, G. B, 4. Ross and Mr, Hamidullah, for the appellant,

The Hon. Pandit 4judiia Nath and Pandit Ratan Chand, fov
the respondent,

Strareut, J.—This second appeal raises questions of considerable
difficulty, and in order to understand the method by which I have
airived at the conclusions T am about to pronounce, it is essential
that I should state very fully the circumstances out of which this
present litigation has arisen, In the year 1842 Dalip Singh and
others mortgaged twenty biswas of mauza Karia Buzwg in the
Aligarh district for a sum of Rs. 4,000 to one Khushwakt Rai.
The mortgage was of a possessory kind, and the mortgagee wasg
to take possession of the morigaged twenty biswas and to satisfy
the amount of the principal debt and the intevest thereupon from
the usufruct of the property. By various subsequent assignments
the interests of the original mortgagee passed to other persons, and

in the end they centred in the person of Mannu Lal, the defendant- -

respondent to the present appeal. Among the persons interested
under the mortgage of 1842 as mortgagors were Musammat
Khushalo and others, and the extent of their interests therein was
four biswas seven biswansis ten kachwansis, On the 13th Aucnust;
1881, Musammat Khushalo and others under a registered instrament
of that date assigned over to the plaintiff in the present suit their

(1) N.-W. H. C, Rep., 1871, p. 62. (2) N.-w, H. C. Rep:, 1867, p. 256.
(3 L L. R, 4 AlL, 481,
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interests in the four biswas seven hiswansis ten kachwansis, Trom
what T have eaid it will thus be seen that the plaintiff-appellant
before us reprosents the interests of certain mortpagors, while the
defendant Mannu Lal and those who are arrayed alongside of him
in the litigation represent the interests of the mortgagees.

The present suibis a suil for redemption, and it has been dismissed
by hoth the lower Courts, much upon the same ground, namely,
that by the operation of a rule somewhat like that of res judicata,
the plamtiff, having been a party to a suit which ended in a deerce
of this Court of the 27th Angust, 1833, in which Musammat
Khushalo and others were the plaintifls and the present defendant
was a defendant, is by that decree passed in that sait havred from
now coming into Cowrt with his present clahin, T have already
stated that the mortgage of 1842 was of a usulvnctuary character,
and that the term of it was that the mortgagees were to remain in
possession so long as and until the principal money and the interest
thereon were satisfied from the usufrneh, In the suit which was
brought by Musammat Khushalo and others in the year 1882, they
¢laimed that not only had the movteage been redesmed to the
extent of their founr hiswas seven biswansis ten k\ohwmmq shave,
but that, in addition, in proportion to the amount of that share,
the mortgagees in possession had realized a considerable sum of
money over and above what they were entitled to, and they claimed
through the medium of the Court to reccive a deeree for thab
amount.

Tt is unnecessary for me to deal with the deeree of the lower
Court which dealt with that oviginal suit ag a Court of first
instarice. Tt is enongh to say that in appeal this Cours gave the
plaintiffs a conditional decree subject to their paying ints Court the
sum of Rs. 1,999-10-8, which had been found $o be the amount still
remaining due and owing from the plaintiffs to the defendant-mort~ -
gagee in possession, and the decree of this Comrt went on to deeladm'
that if that amount was not paid within the time stated therein, tlte
suib of the plaintiffs would stand dismissed. Asa matter of fact
that amount of money was not paid in, and consequcn’dy that suit
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of Musammat Khushalo and others stood dismissed from the expira-
tion of the fixed period.

It s said by the learned Judge in Lis judgment in this case,
that by the order of this Court passed in that suit, the right of
tederoption of Musammat Khushalo and others was extinguished,
and that consequently with that extingnishment disappeared all ox

any rights thut the present plaintiff possessed. It is sugoested in

the pleas taken in the present sult that that litigation was practically
the litigation of the plaintiff, thavhe found the money for it, that he
took a prominent part in promoting it, and that although in name
he was not joined as a party, he was in fact a party thereto. I may
say ab onee, that from the way in which T look wpon this matter, it
is wholly indifferent to the decision of the case whether he was
or was not a party to that suit. If T understand the law of
niortgage as now more or less embodied in the Transfer of Property
Act-by which we are governed in these Provinces, there is nothing
to prevent a person who has usufructuarily mortgaged his property
from making a second usufrucbuary mortgage with a condi-
tion that the second mortgagec shall take all the neeessary
steps to cffect aud bring about the redemption of the first mortgage
50 as to obtain possession of the mortgaged property. I also under-
shand the law to be that if o usulractuary wortgagor brings a saib
against his usufructuary mortgagee, alleging that the mortgage
has been satisfied out of the usufruct for his prineipal and interest,

and in that suit ib is found thab ab the time of the determination of -

that suit, the mortgage has nob been so satisfied, then there is no
bar in law to his snbsequently instibuting a second suit after a
further expiration of time when by further enjoyment of the profits
of the property by the movtgagee, the mortgagor can come into
Cojrt and say the mortgage-debt has now heen discharged. This
is the distinetion which places simple mortgagors and mortgagees
‘and usufructuary mortgagors and mortgagees upon a distinet and
different footing., It is unnecessary for me in the present case to
do more than discuss the question in so far as it relates to usufruce .
tuary mortgages, - It scems to me that even if it could he smti
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that theso usufructnary mortgagars wrongly brought thelr suit in
the year 1882, and still more wrongly refused, or declined to, o
refrained from paying into Cowt the amount they were ealled
ipon to pay, there was uothing to provent them ab a subsequent
period from hringing another suit in which they mizht allege and
prove that the Rs, 1,999-10-6 had heei satisfied out of tlie nsulruet.
Trom this it would be apparent that my view is that guoad the
deevee of this Court of the 27th August, 1833, all that that decided
ias that in order to redeem and get possession of the property, the
plaintiffs must pay the sum of Rs, 1,999-10-6 ; and if the present
plaintiff cazi be held hound by that decree, this is all that can be held
to have been decided against him, I may observe in passing that
no question arises in this case as to tlie right of the plaintiff to
inaintain tlis suit for redemption as to the four biswas seven biswansis
ten kacliwansis shave, pavt of whiat was griginally morfgaged. By
that T mean itis not suggested that lie was under tlie ordinary
legal obligation regulating these matters of mortgage o come nto
Court anid offor to vedeen the whole mortgage, Tt is admitted that
go far this suit is maintainalle.

Looking then 4t this as 4 swit brought by the plaintiff for
yedemption of mortgage ds aguinst the defendant-mortgagee in
possession, is it barred by atiy rule of law such as res fudicata
or estoppel as enurciated in ¢, 115 of the Evidence Act; or by
any othier’ principle of equitable estoppel which we as a Court
of equity ought fo apply ? It seemis to me that altogether
fipart from amytliing that may have takeu place between the
plaintiff and the assignozs to Limt of an intetest by way of

‘subordinate charge, as to who should have instituted the suit

which vas originally brought, the plaintiff is, under the Trans-
fer of Property Act, a person who at this time is inttorested. in
#nd has & charge upon the four biswas seven biswansis ten kache
twandis. Tt wotld be protracting tlis jodgmeit to unnecessary
length were Tto go it detail into the tefms of the instrament
of transfer of the 13th August 1881. 1t, in my opimion, consti~

tudes a perfectly good documertt of title to sanction the plaintif’s
maintaining lis pxesenh suit,
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For a moment to revert to-the point as to whether the plaintiff
is barred by the rule of res judicata. Tt is clear {from the array of
parties in the former litigation, that he was no party to that
litigation ; but as I have already said, even it he were bound by
swhat was done in that particular suit, all that the decision therein.
amounted to was a declaration of a Court that if the plaintiffs in
that suit wanted to get possession of the property, then they must
pay a sum of Rs.1,999-10-6,  Although in the course of the hearing
of this appeal this was not the ground on which the case was
argued, and econsequently no authorities hearing upon this point
were referved to, I have been at pains to look into the matter,
The reason why I said at the outset that it is not without difficulty
is beeause of the circumstance that there is a Full Bench ruling of
this Court, Sheikh Golam Hossein v. Musammat Allo Rulhee Beelee
(1) in which il was held in effect that where a person by his own
neglect has lost a remedy by process of exceution té which he
‘became entitled by an adjudication in a former suit, he cannot be
permitted to revert to the position which he held prior to the
institution of that suit, and to bring'a fresh suit, In that judgment
the first learned Chief Justice of this Court, Sir Walter Morgan,
joined, and it was'a vuling of the year 1871. T confess, upon
veferring to another ruling, Chaite v, Purwmn Sookh (2), I find it

“difficult o reconcile the view which in the first mentioned case he
conenrred in, with that expressed by him in the second case, in which
it was held that where a person has obtained a decree for redemption
but has not executed it within the preseribed period for execution,
the mol’crrmce does not by omission of the mortgagor to execute
the decree cease to he mortgagee, but the mortgagor or his repre-
‘sentative may still maintain a fresh suit for redemption, I confess
with the most profound respect that these two rulings appear to my
mind irreconcileable. My brother Mahmood and T in the case of
Anrudl Singh v. Sheo Prasad (3) followed the Full Bench ruling
of 1871, but what I have now to say with regard to it, is this; in
the first place, when it was passed, the Transfer of Property Aect,

(1) NW. P. H. C. Rep, 1871, p. 62 (%) N-W. . K. C. Rep, 1867, p. 256.
(8) L L R., 4 ALL, 481,

33

301
1889

MUHAMMAD

SAMI-UD-DIN
KHAN
D,
Marwv Laz.



392
1889

MUHAMMAD
SAMI-UD-DIN
KrAx
.
Mayro L,

.THE INDIAN LAW REPORTS. [VOL. XL

which embodies and defines the precise legal nature of the rights
and obligations of mortgagors and mortgagees, and as to the pro-
cedure to be adopted in suits between them, was not in force, and
further it does not appear to me, if T can form my opinion from the
judgment of the Full Bench, that the question as to what was the
precise nature of the rights of a usufructuary mortgagor and lis
vsufructuary mortgagee was discussed. Taking the definition of
the Transfer of Property Act as to what this latter’s rights ave, we -
find Le is entitled to remain in possession and enjoyment of the pro-
perty mortgaged according to the terms of the instrument, until
such time as (in the case before me) the principal sum with interest
thereupon shall have been satisfied and discharged from the usu-
fruct. It is a noticeable matter in the Transfer of Property Act
that in s, 983 which is to be found in the particular portion of the
statute relating to redemption of mortgage, it is laid down in para-
graph 2 that where a'sum has been ordered by a Court to De paid
in a suit for redemption of mortgage and is not paid, cortain con-
sequences will follow, or to quote the words of that paragraph, it is
enacted :—“If such payment is not so made, the defendant may
(unless the mortyage is simple or wswfructuary) apply to the Court
for an order that the plaintiff and a1l persons claiming through or
under him be debarved absolutely of all right to redeem.”  Therefore
T presume from that indication in the statute itself that it twas not
contemplated that in a suit brought Ly a usufructuary nortgagor
against a usufructuary mortgagee for possession upon tlie ground
that he had been satisfied and discharged out of the usufruet, and
having heen ordered to pay something because vhe mortgagee had
not heen so satisfied, therefore the decree passed against him would
have the effect of foreclosing him for all time from redeeming the
property, It seems to me from whatis stated in the Transfer of
Property Act as to the velations of a usufructuary mortgagor and -
mortgagee and their rights in reference to one another that T am
not constrained to follow that ruling of the Pull Bench of this
Court, and consequently I cannot hold that any doctrine or prin-
ciple of res judicata applies to the present case.
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Then arises the question: Is there any principle such as s, 115 1850
of the Tvidence Act lays down, or any other equitable principle of Mumisean _
estoppel that should bar the plaintiff from maintaining his present S‘"‘“{&Ei’;‘m
suit ? T find nothing in the course of the proceedings in the former
litigatioﬁ of 1882 to lead one to the conclusion that the defendant
was in any way induced to alter his position or to do any actin
consequence of any conduct on the part of the plaintiff. T need
searcely say, it is not enough that he should have put forward or
consented to bave put forward the original mortgagors as the
persons entitled to redeem. It would no. doubt have been far more
satisfactory under all civcumstances had he been joined as a party
in that litigation, but Ly his action and his abstinence from asking
to be joined therein, I cannot hold that there was any conduct on
his part in respect of which it can be reasonably inferred that the
defendants were led to do anything they would otherwise not have
done. T am of opinion that there is no estoppel of any kind to
bar the suit. This being the view that upon a very anxious and
cgreful consideration of the whole matter T have arvived at, I
have come to the conclusion that the appeal should be allowed and
that the decree of the lower Court should be set aside. That decree
practically being passed upon a preliminary ground, this ease must
be dealt with under s, 562, Civil Procedure Code, and must be
vemanded to the Court of the Judge of Aligarh for restoration
to the file of pending appeals and disposal upon the merits accord-
ing to law, Costs to abide the result.

B
MAXSU Lat.

Broouurst, J.~I concur, Couse remanded.

b

CRIMINAL REVISIONAL. 1889

May 3.

Before My, Justice Brodiurst,
QUEEN-EMPRESS » KHALAK.
Criminal Procedure Code, s. 35— Distinct qﬁ"ehces ‘Aot XLV of 1860
(Penal Cede), ss. 75, 411—Practice.
A person eonvieted under ss, 41175 of the Penal Code is not convieted of
# distinet offences’ within the meaning of s. 85 of the Cnmma.l Procedure Code,
Queen-Tmpress v, Zor Singh (1) explained.

(1) L. L R, 10 AlL, 146; Weekly Notes, 1888, p. 5.



