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Before Siy John Fodye, Ki., Cliof Justice, and M. Justice Tyrrdl,
KHAIRATL LAL (Perrmonsw) o TIIR SECRETARY OF STATE FOR INDIA
IN COUNCIL (Oerosrrs parTy.)*

Aet X of 1870 (Land Acquisition det), s, b5~ Paré.of properly acquired for publie
purposes—Quner desiring that the whole shall he acquired— Right of vwner yok
pestricted Lo small or confined areas— Convenience of owner nof the Lest,

The Tioeal Government having appropriated for publie pnrposes under the Land
Acquisition Aet (X of 1870) some of the ount-houses attached to a dwelling-house, aud
part of the compound in which they were situate, without taking the house with its
other oub-houses or appurtenances or the rest of the compound, the owner objected,

under s 55 of the Act, that the Government shonld take the whole of such iu‘upcrby
or none,

ITeld, applying to s. 55 the interpretation placed by the Courtsin England upon
the corresponding s. 92 of the Lund Claunses Consolidation Act (8 & 9 Vi, ¢. 18), that
the scetion was applicable, and the objection must he allowed.  Grosvenor v. The
Hampstead Junction Railway Company (1), Cole v. The West Lonclon and Crysial
Palace Railway Conpany (2), and King v. The TWycombe ]é',cuiwcn/ Company (3)
referred to. :

Held also that the rule was not in England restrieted to small or confined areas,
and thab the test was not whether the part appropriated could he severed from the rest
of the property without inconvenience to the owner. ‘

~ Tms appeal arose out of a veference by the Colloctor of Meernt
4o the District Judwe, under & 15 of the Land Acquv;ltmn Act ( X
of 1870).

Certain buildings were appropriated by Government for the pur-
poses of a railway line, in the city of Meerut. The buildings formed
out-houses of a bungalow in cantonments, standing upon land the

property admittedly of the Cantonment Committee,

The compensation offered by the Collector was at one time Rs, 825,

- ab another, Rs. 1,717, caleulated exclusive of the 15 per cent. to be

paid under s. 42 of the Act. The owner declined this offer, claim-
ing——

(1). With reference to s. 55 of the Act, that Government should
apyropn’xte the whole of the buildings appertaining to thn bungalow,

% Tirsh Appeal No. 163 of 1887 from a decrce of A. Sells,

of Meevat, dated the 27th June, 1887. ng., District Jnge
(1) 26 L. J, NS, Ch, 731. (2) 28 L. J., Ch. 767,

(3) 29 L, J., Ch, 462,
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including  the bungalow itself, and setting the total value ab
Rs. 85,672-15.

(2). That, in the event of the liability of Government to take
the whole not being conceded by the Court, the owner was entitled
to a sufficient sum to enable him to erect the buildings anew, and
any other amounts that might be held due under s. 24.

On the 11th May, 1887, the District Judge passed the following
ordex :—

“The land wlich has been appropriated, 8 bighas 18 biswas 12

bigwansis in extent, forms a portion of a large compound, attached -

to a house within cantonment limits, the land is cantonment land
admittedly, and the ownership of it vests in the Cantonment Com-
“mittee. . All that belongs to the claimant is the buildings upon the
land, comprising a pucka house with its appurtenant out-houses,
The appropriation does not interfere with the house itself, this is left
at some 25 yards beyond the houndary of the appropriated land, hut
includes a portion of the cook-room, the sweeper’s house, stables,
latrines, some tiled servants” houses, and a small portion of the garden,
and also an old tombh, :

« Tor the claimant it is contended that the whole of the build-
ings, Including of course the main residence, must be taken. It is
urged that, in accordance with yulings of the Tnglish Courts (s. 92
of the English Act being parallel with s, 55 of Act X of 1870), tle
appropriation as made by the Collector, is the appropriation of
¢ part *only of a ‘house’, and that accordingly, the owner wishing
it, Government is bound to take the whole of the buildingsor nore
at all. Special stress is laid upon the Cowrt’s remarks in the case of
King v. The Wyconbe Reilway Co. (1) (quoted ab p. 47 of Ingram’s
Law of Compénsation), in the case of the Government of St
Thomas® Iospital v. Charing Cross Bailway Co. (quoted as above),
and upon the authovity also of English Judges, it is wged that
the ¢ test’ to be applied, in order to decide whether these buildings
are or are not “part” of the house, is whether the portions acquired
 would pass on a conveyance of the house as part of the appurten~
(1) 29 L. J. Ch, 462,
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unces.  Now, deciding sirietly in accordance with the letber of this
test, unquestionably the buildings now approprinted would form
Cpart’ of the house, DBug it must e borne in mind that the eir-
cumstances of property of this description are different in Indin
from those of property of the same kind in England, and especially
fhat in the present case, the land itselt is not the claimant’s pro-
perty. In Lngland, such properties are, as a tule, very limited in
extent; they are compact, and, as a rule, all available apace is utilized
for some specinl purpose, and the taking of any particnlar portion
voay be presumed under such conditions to place the owner in
difficulty, or put him to greab inconyenience; and in many cages,
in England, another test appears to have been applied, viz., whether
the plot or building to be appropriated is esscutial to the convenient
occupation of the house, or whether, without great inconvenicuce
1o the owner of the bouse, it can be severed from the remainder,
Unquestionably the stables and cook-houses and servants’ huts are
-egseiitial to the convenicnee of the occupant of the honse; but I
am of opinion that this fact would not necessarily make it incumbent
npon Government to appropriate the whole of the buildings in the
compound, unless it is shown that these eonld not without tncoi-
ventence be erected elsewhere, These buildings are of gmall value
as compared with the main residence, and are usually of a kind
fead'ﬂy demolished and as readily replaced—and herve also the
peculiar conditions of the claimant’s oceupation of the land are
entitled to consideration, The land is not his own, it is simply a
temporary loan as it were from Goveinment, given for the purposes
of huilding a residence, and so long as wilhoul inconvemienze the
buildings approprizted can be replaced by fresh buildings upon othe
sites, I am of opinion that the owner cannot force tho appropriation
of the whole. Now, the enclosure or compound is of very large
extent, and a large portion of it would seem to have been invarigbly
leb out for cultivation. The area of 17 highas is far beyond the
requirements of any bungalow, and is far hoyond that of the majority
of compounds in Meerut, or any other station, This 1al'ge ares cal-
not certainly he considered as a necessary adjunct to the house, or
as necessary fox the convenience even of the oocupant, and there g
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ample space available within the avea for the construetion of the out-
houses now proposed for removal. I have myself visited the place,
and am certainly of opinion that the removal and re-erection of the
buildings in another part of the compound would in no way inflict
a hardship upon the owner, and T accordingly hold it is 1ot incum-
bent upon the Government to appropriate the whole of the build-
ings within the area of the 17 highas; and that s, 55 of Act X does
not bhar this partial appropriation, so long as adequate dompensa~
tion is paid so as to enable the buildings to be reconstructed in
another part of the enclosure,”

- The District Judge proceeded to assess'the compensation due to
the claimant in respect of such huildings only as were situate upon

the area originally appropriated, at the sum of Rs. 2,590 plus I35

per cent, on the market value payable under s. 42 of the Act, with
interest on the whole amount decreed at the rate of & per cent.
from the date of appropriation, under the same section.

‘The claimant appealed to the High Court, on the ground (7nfer
alia) that, with refercnce to 8. 55 of Aet X of 1870, he was entitled
to require that the whele of the property in question should be

taken, and compensation awarded to him in respect theveof

The Hon.. 7. Condan and My, G. T, Spankic for the appellant.
Muneli Ram Prasad, for the respondent,

Eper, C. J. and Tyrrrrr, J.~This was a case under the Land
Acquisition Act (X of 1870) which was referred Dby the Collector
to the Judge of Meerut.  The Government tock some of the out-
offices and some of the land in the appellant’s compound for public
purposes. The appellant had objected under s. 55 of that Act that
. the Government must take the whole or none. As a matter of fact,
- the Government pulled down some of the out-offices, cut down some
of the trees, and appropriated some of the land. The Judge of
Meerut, assessing the compensation tobe given to the appellant,
came to the conclusion that the case did not fall within s. 55 of the

Ach,  We are perfectly satisfied that the correct interpretation of .
-8, 0 iy the same as the interpretation that has been put on the corbes~
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ponding ¢, 92 of the Tiand Clanses Consolidation Act; and that in’
this-ease, for instance, the appellant objecting, the Government could
not take nnder the compulsory powers of the Act the out-oflices ox

that portion of the compound which they did take, unless they took
the whole ; that is to say, the house with ibs other oub-oflices and-

appurtenances and its compound, so far as the compound was the
compound of the house. Several English anthorities on the point
have been quoted, among them the following :—Grosvenor v. The
Hamwpsicad Junction Railway Company (1), Cole v. The West
London and Crystal Palace Railway Company (2) and King v. The
W yeombe Reilway Company (3).

The Judge of Meerut was quite wrong in supposing that the
English Cowrts in putting the interpretation which they did upon
8. 92 of the Land Clauses Consulidation Act were dealing only with
small or confined areas. The convenienee of the proprietor is not
the test. The proprictor is entitled to stand wpon his rights and
say, ¢ You shall not apply your compulsory powers at all, unless you
take the whole of my bouse.” Under these circumstances we
the appeal and remand the case to the Judge, directing him to assess
the compensation on the whole property in question. In doing ¢o
he will ascertain, as far ag possible, what the market value of the
property was at the time it was taken, deducting of course Rs. 32,

“the value of the frees taken by the appellant; and he will, on that

allow

- market value, add 15 per cent. for compulsory sule.  Wao allow the

‘appeal with costs, which will Le allowed hy the Judge in finally
deciding and making his award. ‘

Appeal allowed,

(1) 26 L. 7., N. §. Ch. 731 (2) 28 T. T., Ch. 707,
(3) 20 L. 1., Ch. 462,



