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B A N N O  B-IBI AKD OTHEES (P e t it io 2?ees)  M E IID I H U S A IK  ajmb o th e r s  -------------------:—
(OrrOSITE I'AETIES) *

Fraciice—Leiiers Fatcnf, N.-W. P., s. 10—Appeal from sinrjle Judge— Judg­
ment”__Interlocutory orJer—Order refusing leave to ajJ:peal iu  foi'm-a

—  Civil Frocediire Code, ss, 588, 591, 632.

TJiidcr SB, 5S8 and 591 o f the Civil Procedure Code, no appeal lies, under s. 10 o£ 
the Ijettevs Patent fo r  the H igh  Court fo r  the N orth-W estern Provinces, froan an 
order o f  a single Judge refuising iin application fo r  leave to appeal in forma ̂ Jauperis.
Achaga v. llatnavelw (1 ) and in re Hajagopal (2) follow ed. ILiirriah Chuiukr 
Ohoivdhrg v. Kali Siinderi J)ehi (3) distinguished.

The facts of tliis case are sufEciently stated in tlie judgment 
of Edge, C. J.

Ptradit Moti Lai N ehn, for tlie appellants.
Mr. W. M, Colvin, for tlie respondents.
Edge^ C. J,— This is an appeal under s. 10 of tlie Letters 

Patent from an order of our brother Straight refusing an applica­
tion for leave to appeal forma f>aiiperis, Mr, Colvm on "behalf 
of the respondent has talceu a preliminary objection that the 
appeal will not lie. Ordinarily, and unless there is something in the 
Code of Civil Procedure to take aw'ay the appeal, an appeal lies 
under s. 10 of the Letters Patent from a judgment or order, not 
being a sentence or order passed or made in a criminal trial, of 
one Judge of this Court. On behalf of the appellant ]\Ir, IfoH 
Lai has cited a jxidgmentof the Privy Council in Snrnsli, Chunder 
Choiodh'^ Kali . 8 underi BeU  (3) and he has referred more 
particularly to a passage at p. -i94!, where it is said— ^̂ It only remains 
to' observe that their Lordships do not think that s. 588 of Act X  
of 1877, which has the effect of restricting certain appeals  ̂ applies- 
to suclia case as this, where the appeal is from one of the Judges 
of the Court to the full C o u r t , I  do not understand tlieir Lord-
sliips there to have held that s. 588 of the Civil Procedure Code
does not apply at all to appeals attempted to be brought to the Pull 
Court, from an order passed by a Judge of the Court. I think

*  Api)eal N o. 25 o f 1888 under s. 10, Letters Patent.
(1) L L. R., 9 Mad., 353. (2) L L. 0 Mad., 1̂47.

(3) I. L, K,, 0 Calc.j 482.

YOL. X L ] ' ALLAHABAD SERIES. S75;



3'^6 . THE INDIAN L A W  E E P 0E T 3 . [ ? 0 L .  X L

1S89 tliey were restricting’ tlieir observations to tlio case before tlicra.
Banko Bibi 111 tliat case tlie question arose from a so-callocl order of Poutifexj 

Mehbi respect of an order of the Privj Coiineil for execution. Mr,
EtrsAiH. Justice Pontifex considered that the deeree as it then stood was not 

Susceptible of execution, and. refused to transmit the decree to tlie 
Court below.. Au appeal Avas preferred under s. 15 of the Letters 
Patent of the Calcutta High Court. Two of the Judges of that Court 
differed from the Chief Justice; the Chief Justice thinking that 
Mr. Justice Pontifex-’s order was merely ministerial, and the other 
two Judges apparently thinldng that his proceeding was more than 
ministerial, Mr. Justice Mitter pointed out that Pontifex, J., ought 
to have acted under s. 2Mi of Act X  of 1877. Those two Judges 
considered that an appeal lay under s. 15, Letters Patent.

With regard to that case my observation is this, tliat apparently 
Mr. Justice Mitter considered that Mi*. Justice Pontifex must 
have taken action or oug'ht to have acted under s. or S'iB of 
the then Code, If Mr. Justice Pontifex was actinĝ  under tliose 
Sections, it was c|uite obvious that an appeal would lie. I f  ho was 
not acting under those execution sections of the Code, but under 
s, ,610 o! the Code, I have diffi.eidty in seeing how, s. 588, Civil 
Procedure Code, could have api)lied to what he did. The term 
‘ ‘’ an order as defined in the x>resent Code of 18S2 would hardly 
he applicable to any direction wliich the Judge might give under 
s. 610, Civil Procedure Code. In the present Code an, order is 
defined as the formal expression of any decision of a Civil Court

■ which is not a decree as above deimed,'’-’

As I understand it, under s. 610, all that a Judge has to do is 
to transmit the deeree and give such direction, as may bo required ̂  
&c. I  come to the conclusion that the case in, the Privy Council 
does not apply to tliis case. On the other hand, we have two caseŝ  
in the Indian Law Reports, 9 Madras, which I  think bear directly, 
on the present Gase.

The first of those eases is Je/wya (1) in which
Justice Muthusami Ayyar, in a very careful and elaborate jud̂ gment;̂  

(1) I. L. B ., 9 Mad., 253.
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sliows liow  the Code of Civil Procedure lias afEeeted s. 15 of tlie 
Letters Patent. Tlie next case is wi re Uoja[jQj)al and others (1) 
in wliich the present Cliiei: Justice and Mr. Justice Parkei; lield 
that an order passed under s. 592 of tlie Code of Civil Procedure, 
rejecting an application to appeal as a pauper, is not appealable. 
That w a s  a n  appeal from an order of one oj; the Judges of that 
Court, who rejected an application to appeal as a pauper. In my 
opinion the correct view of the law as api l̂icahle to such cases is 
to be found in the two cases of the Indian Law lleporta^ 9 Madras  ̂
and is a view which we ought to follow. I may observe that con­
siderable difference exists between s. 588 of the present Code and s. 
&88 of Act X  of 1877; which was the Act under consideration iti 
the case before the Judicial Committee. In my opinion this appeal 
should be dismissed with costs,

Tie RISlLj J.— I am cntirelj  ̂ of the same opinion (2).

1889

Bakko Bibx
V.

Mehdi
H u s a i s ,

■fl) I. L. U., 9 Mild., 447.
(2) Tliis appeal's to be the first dcci- 

Biou of iliis Higli Court iipon tlie effect 
of S3. SyS, 691 and 032 of the Civil Pro­
cedure CodCj Qxi s. 10 o£ tlie Lettora Pa­
tent. In tlio other High Courts, a .simi­
lar construotioii bas been placed' on ilic 
corresponding clauses of their Ijettera 
I'atent. The following cases were decid­
ed when the Civil I’roceduve Code of 1859 
was in force,’ s. 8t)3 of which proliibited 
appeals » from interlocutory orders;— 
Apcar V. Jlotoah (1 Jnd. Jur. N.
S., SSy); Kimara Upendra Krishia, 
Deh JBdknclnr v. N'ahin KrisJnm Boss 
(3 K. L. B:, 0. 0., atp„117) ; BalcaBihi 
V . K h a j a  Mahomed Umar Khan (4 U . 
li. B.) A. 0.,, 10) ; The Jiifstices of the 
I^eaoefor Calcutta v. The Oriental Gas 
Company (8 B. L., E.> 433) ; Sonlaiv. 
J^medbai ILabihliai (9 Roin. H. C. Sep, 
39S) 5 Moiola Utihsh . v. Kish'en 1‘v.riah 
Salii (L L. 11., I Calc., 102); Soniasund- 
aram Cheitiy. The Admimdraior-G-ene~ 
ral (L L. li., IMftd., 148). TIic effect of 
tbeao cases was (a) that appeals under 
the, clauises of the other Letters Patent 
cjorrospoxidiiig' with s. 10 of the Letters 
Patent for tliie High Court, were treated 

' subject to the provisions of the Code

Aj)2)eal cUsmissecL

of 1859 ĵ eiierally ; (5) that the term 
“ judg’mexit”  in tlic clauses under conia- 
deration was understood in the sense of 
a filial adjudication or “ doerco” as de­
fined in s. 2 of the present Code. The 
onlyruliiig in which the'term %vas ap­
plied in a sense coniprchondhig orders o£ 
every description, final or intoricicuto- 
ry, and withont reference to the provi­
sions of the Code, was De iiavza v. . Coles 
(Mad. H. 0. Ilep., 384), wdiicli has noveir 
bMu followed to its full extent,

The cases decided (in. addition to tlvoss 
inenfciont'd.Ly Edge, 0. J.) since the com­
ing into fori'o of the Code of 1S77 axitl 
ill particular s. 588 making certain inter­
locutory oidorti appealable, are Sowanl 
V. IFilmi (1. L .K,  4 Calc., 231); Mra-'- 
him V . Fiilcknmnissa. Begam (I. L. R., 4 
Calc., 5^1) ; Kali M'risto Baul v. Ham- 
chmcler Nag (I. L. B , 8 Calc., 14'7),„an(i 
JS'avivahoo V . JViiratavidas Camdas (I. 
L. E., 7 Bonn, 5). Theii’ cffcct, stated 
shortly, appears to he that a decision, to 
be a “ judgment’ ’ within s. 10 of the 
Letters Patent, either must bo a “dectee’̂’ 
as deflhed in s. 2 of the present: Code, 6x 
if an order not amounting to a d̂ ci’ea, 
must be one of fcliose speeifle<i in SS8. ■


