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aside a snmmary order, in other words, that the result, not the
formal wording of the suit, should be considered.

“Tf consequential relief be deemed as prayed for, the deficiency
is Rs. 70X 3=R10.

“Jf a declaratory decree plus an order to set aside a summary
order is deemed as prayed for, the deficiency is Rs. 10 % 3=30.

“ As it is important to have a clear ruling, and I am inclined to
think there is much to be said in fayour of the latter view, I refer
the question to the Court.”

The case came before Brodlmrst, J., who referred it to a Divie
gion Bench.

Mr. Hamidullah, for the appellant.
Strazenr and Tyreurt, JJ.—A court-fee of R, 10 must be

paid in respect of each of the reliefs prayed.

Before Mr. Fustice Brodhurst and &y, Justice Muhmood,
UMDA Axp orErRS (DErENDANES) v. UMRAQ BEGAR (PLAIxtIrs), #

Mostyage, usnfructuary—8uit for sale by wsufrucluary smorigogee—Suit not mains
tuinalle—Act IV -of 1882 (Transfir of Properly Ael), s. 07 (a).

Under s. 67 () of the Transfer of Property Aet (IV of 1882), a usufructuary
mortgagee whose possession has not been disturbed cannot waintain a gnit cither for
foreclosure or for sale on non-payment of the mortgage-money. Chowdhri Umres
Singh v. The Collecior of Moradabad (1), Dulli v. Balddur (2), Ganesh Kooer v.

Deedar Buksh, (3) Venkatasami v, Subramanyw (4) and Jhablu Ram v. Girdhars
Singli (5) referrved to,

Tuxr facts of this case were as follows :—

One Musammat Khanam Jan exceufed a usufructuary morts
gage of a house in favour of one Imaitullah Kbhan for a sum of

* Second Appeal No. 383 of 1887 from a doores of Maulvi Saiyid Mulanmad
Khan, Suhordinate Judge of. Moradabad, duted the 2nd Decemlor, 1886, confirming a

(1(:(;1'00 of Maulvi Zakir Husain Khan, Munsif of Moradabuad, dated the 30th Augnst,
1880,

(1)8. DA, N-W. P, 1859, p. 13, (3) N.-w. . H. C. Rep., 1873, p. 128,
(2) N.-W. P. H. C. Rep., 1875, p. 55, 4} 1. To. Ry, 11 Mad., 88,
) I L. &, 6 AlL, 289,
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Es, 300 repayable after four years. The mortgage was executed
on the 25th September, 1874, and under its terms the mortgages
wag placed in possession, The mortgagee Inaitullah, on the 11th
November, 1875, executed a deed of mortgage wherehy he sub-
mortgaged his mortgagee’s vights in liew of Re, 800 for a term of
two years fen mentbs and twelve duys, ab the end of which the
money borrowed was to be repayable. The second mortgage was
executed in favour of Muzaffar Khan, who was no party to this
litigation,

The aforesaid Muzaffar Khan by a sale-deed oxecuted ox the
19th December, 1878, conveyed his rights vnder the deed of the
11th November, 1875, to his wife, Musammat Umrao Begam, who
was the plainti{f-respondent in the prosent case.

The original mortgagor, Musammat Khanam Jan, had a brother
pamed Sadik Ali, and on her death the equity of redemption
descended by inheritance npon the aforesaid Sadil All.  After
the demise of Musammat Khavam Jan, Sadik All executed a sale-
deed of his equity of redemption in favour of the ladies, Musam-~
mats Umda and Imtiazan, This was done on the Hth January,
1836.

The present suit was instituted by Mosammat Umrao Begam
with the object of recovering the mortgage-money by bringirg the
property to sale, and it was Dbased upou the sub-mortgage of the
11th November, 1875, and alse the terms of the original wgulrue-
tuary mortgage of the 25th September, 1874, The defendants
were Musammat Umda, and Musammab Akbari and Piare Khan
the heirs and representatives of Musammat Imtiazan,

- The suit was defended upon various grounds, hut those grounds
were disallowed by both the Courts helow, and these Courls decresd
the claim for recovery of the money by bringing the properly to
sale in default of payment within one month,

The defendants appealed to the Iigh Court, The questions
raised by the grounds stated in the memorandum of appeal were
(1), whether the nsufructuary mortgage of the 25th September,
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1874, could e so enforeed as to bring the property to sale, and (2)
if g0, whether, with reference to the terms of the sub-mortgage of
the 11th November, 1875, undex which the plaintiff claimed as sub-
mortgagee, she was entitled to maintain such a suit ?

Munshi Madho Prasad, for the appellants,

Munsht Kashs Prasad and Wi Zolwr Husain, Tor the rese
pondent,

Bropuunst and Manmoen, 5T, (after stating the facts, as
above, continued) —We have heard the learned pleaders for the parties
upon both these points, but we are of epinion that the answer to the
first point is suflicient for dismissal of the suit, Reading the terms
of the original Hindustani of the mortgage-deed of the 25th Sep-
tember, 1874, which is the origin of the title asserted by the plain-
1iff, it seems to us perfectly clear thut the deed is an ordinary deed
of rakn-bil-kubz, that is to say, a deed of usufructuary mortgage
involving possession of the mortgagee as the meethod and form of
the security given to him for the loan advanced by him to the mort-
gagor. Further, it is admitted before us that under the terms of
that document possession was actually given to the original mort-
gagee, Inaitullah Khan, wnder whom Muosammat Umrao Begam
elaims to have the mortgagee’s rights, There is no allegation that
cither the original mertgagee, Inaitullab Khan, or his sub-mortga-
eree, Muzaffar Khan, or the present plaintiff, Musammat Umraoc Be-
gam, have ever been unlawfully disturbed in their possession of the
morteaged house, -

There is no contention of this kind, and what wve have to consi-
eor is the question whether, under such circumstances, the plaintiff,
even if she represented all the rights of the original mortgagee,
Inaitullah Khan, eould maintain such an action, which practically
is a suit to secure a remedy such as that which appertaing to an
ordinary hypothecation, and is' not contemplated by the relation
created by usufructuary mortgage,

~ In considering this question wehave I)een referred by My, Madlio
Prasad fox the appellants to a ruling of the late Sadar Diwani
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Adalat, N-W. P, in Chowdhri Unrao Singh v. The Colleclor of
Moradabad (1) and also to a vuling of a Division Bench of this

*Court in Dulli v, Buladur (2). Tn the latber of these two cases it
was beld that ““a suit on a deed of usnfructusry mortgage to bring
the property to sale for the realization of the amounnt due under the
deed, where the property was not hypothecated in the deed to secure
the debt, was unmaintainable.” '

The case was decided by Pearson and Spankie, JJ., and is mainly
relied upon by Mr. Madho Prasad for the defendants-appellants,
On the other hand, My. Kas/i Prasad for the respondents relies upon
another Division Bencl ruling of this Cowrtin Rance Gunesh Kooer
v. Deedar Bufsh (3) and also on a rling of the Madras Iigh
Court in Fenkatasamni v, Subrananya (1), and relying upon these
judgments the learned pleader urges that even a usufructuary
mortgagee in possession of the mortgaged property, without such
possession being in any manner disturbed by the mortgagor, is
entitled after the expiry of the period for which the money was
boyrowed, namely, the time of the mortgage, to recover such money
by an action such as this, namely, an action which aims at recovery
of money by bringing the mortgaged property to sale, much in the
same manner as in the case of a hypothecation or simple mortgage as
defined in clause (3), 8, 58 of the Transfer of Property Act, IV of

- 1882,

In dealing with the contention urged before us, we do not think
it is necessary for us to enter into any minute discussion as 6 the
various reasons upon which the ralings which have been. cited
Yefore us proceed.  We are of opinion that whatever confliet of decin
sion there may have existed, even if such conflict is understood te
have existed, the law as embodied in s, 67 of the Transfer of Pro-
perty Act represents the old law as it stood hefore the enactment
came into force, and further that, even if the enactment itself is to
be taken as representing that which the statute has enacted, the
provisions of that statute are applicalle to this case, Mr. Kasks

(1) 8. D. A, NoW. P, 1650, p. 131, (3) N.-W. P, IT. C'. Rep., 1873, p. 128,
(2) NoW. BH, O Rep, 1875, 9. 85, (4) L L Ry 11 Mad, 58,
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Prasad bas indeed urged that the original mortgage in the case

Leing dated the 25th September, 1874, and the sub-mortgage of the ‘

11th November, 1875, being also anterior to the passing of the
Transfer of Property Act, IV of 1882, that enactment has no beax-
ing upon the fate of the decision of this case,

It seems to us that the contention so addressed is analogous in
prineiple to that which a Full Bench of this Court had to consider
in Ganga Sukat v, Kishen Sakar (1), where the learned Judges went
fully into the consideration of the various seetions, of which the most
fmportant is the effect of the saving clause in s. 2 of the Transfer of
Property Act, The effect of the decision was that the learned
Judges held that where a mortgage is to be enforeed, after the com-
ing into force of the Transfer of Property Act, IV of 1882, whe-
ther such mortgage was anterior to such enactment or not, the date
of deciling whether such enactment applies or not, is the date of
the suit and not the date of the mortgage. This view was adopted
by a Full Bench of the Caleutta High Court in Bkole Sundari Debi
v. Rakhal Chander Bose (2), and the broad effeet of these rulings is
that, although a mortgage may be anterior to the passing of the
Transfer of Property Act, yet when a person comes into Court and
claims remedy under a mortgage, the new procedure of the enact-
ment would apply. We are, therefore, of opinion that s, 67 (u) of
the Transfor of Property Act is applicable to the case, namely, that,
. even if the plaintiff is entitled to fall back upon the terms of the

original mortgage of the 25th September, 1874, the mortgage being
of a usufructuary charicter, she has no right to come into Court
when her possession remained undisturbed, to claim either foreclo-
‘sure or sale sueh as that she asks for in this action. In reference
to this point we may refer also to the ratio decidends of a ruling of
.thlq Court in Jhablu Ram v. Girdhari Singh (3), to which case ons
of us was a party, and where the question was considered as to the
_eircumstances under which a usufructuary mortgagee could sue for
recovery of the mortgage-money. The case is not on all fours with

the present case, and need not be considered further than by s&ymw

(1) L L R, 6, All, 262.  (2) T T R., 12, Cale,, 583.
(3 1. Lo T, 0, All, 289,
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that it fully recognises the law to be that the wsufructuary mortga~
gee cannot, whilst his possessivn remains undisturbed, convert such
usufractuary mortgage into hypothecation, or seek foreclosure or sale
by an action such as this,

We ave, therefore, of opinion that the suit and the reliel prayed
for in it wore unmaintainalle, and that the Courts below should have
dismissed the suit altogether,

This view renders it unnecessary for us to consider the second
point which has been pressed before us by Mv. Madho Prasad,
namely, whether or not a sub-mortgagee, such as the present plain-
tff may possibly be under the terms of the deed of the 11th Novem-
Ler, 1875, eould, in zny case, be entitled to mainbain such an
action. We ave anxious to say that we express no opinion upon
the matter, and because, taking the case on hehalf of the respondent,
she has no right for maintaining an action for bringing the properfy '
to sale,

Tor thede reasons we deerce the appeal, and setting aside the
decrees of both the Courts helow, dismiss the suit in folo with cosis
in all the Courts,

Appeal allowed,

Before Ifv, Justice Slraight,
GIRDHARI axp ormend (Prenpe-novorrs) o. SITAL PRASATD (Juneaene.
Draoron). ™
Limitation—Trecution of decreawSule fn execulion scf asidn—dpplivation By
purchaser for vefund  of puichase-aoney—Adecrual of wight to apply-—Civil
Procedure Code, s 816—del XF of I8T7 (Limibalion Aoel), seh, it, No, 178,

Asuit by a judgment-deblor whose sf Taud had heen sold-in escention of &
decree, to have the sale declared void and illegnl, om the ;mmnd that the sir was
incapable of sale, was decrecd on appeal by $he High Conet on the 15th June, 1884
On the 116k June, 1887, the puvchaser ab the sale applied, under g, 515 of the Civh
Pooceduire Code, fora refund of the purchage-money. '

Held thab the limitation applicable was that yrovided by‘art. 178 of sch. {i of
the Limitation Ack (XV of 1877) 5 that the right to spply nedined on the pussing of

. e e e et e sagictce
% Seeond Appeal No. 357 of 1888 from a deezee of Manlvi Shah Alimadoullah,
Subordiunte Judge of Mudupuri, dated the 22nd December, 1857, contirming o decraq -
of Munshi Girvaj Kishor Datb, Mansif of Ktab, dated the 5th November, 1887, ‘



