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context is not quite cleav. At tlie same time tlie petitioilei* would 
have been better ad\dsed wlieu time was given him for Teflectioiî  
liad liG apologisecl and expressed liis regret for any apparent, bwt as 
he maintained not intended, discourtesy or interruption to tlie Court, 
Looldn̂ -p to all tlie eircvmistancesj I declin.e to disturb tlie oi'dGt o£ 
ilie learned Jadg-0 coufirming that of the Deputy Magistrate, but 
as I do not regard the conduct of tlie petitioner as of a very gross 
or serious character, I reduce the fine to Es. 20j or, in default, one 
fclaŷ s simple imprisonment. If realized, the difference between, 
lhat and the Rs. 50 fine inflicted will be returned.

Conviction affirmeil, sefiteme Daried,

Qpeen-
E m sh kss

V.

PAIAMBA.B
Bakush.
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A P P E L L A T E  CIVIL.

Before Mr. JusUce BtraiffJit and Mr. Justice Tyrrell.

DILDAE, TATIMA (P la in t i fp )  v. NARAIN DAS ANP a n o t h e r  
(BErEKEAKTS). *

Cm ri -f ee— t^uii to o M a i n  a  declaraiory decree— Suit id set aside a  smnraar^ crclcr

—  Conseqxmitial relief— F r a y e r  to liax>e fro^erti/ released f r o m  attaclment--^ 

A d  V I I  of  1 8 7 0  {Cowrt Fees Aei), sch ii, No. 17 (i) m i d  (ii).

Held that tlio com’t-fee payable on tlio plaint and memoranduni of appeal in a 
Bwit imiltT s. 2S3 of tlie Civil Procedure Ccxlo praying {a) for a dedai’atiou of I’ight tb 
certain property, aiul (h) that tlio said property might be released from attachinont 
in cxccntion of a decree, was Es. 10 in respect o£ each of the reliefs prayed.

T his was a reference by tbe Ofllciating Registrar as taxing-ofTicoi* 
of the High Court; under s. 5 of the Court-fees Act (VII of 1870). 
Tjie order of reference was as follows •.—

“  In this case there seem to be two prayers ;—

(a) For a declaration of right to certain property,
(Jj) That the said property may be released from attacln 

ment.
llie former taxing-officer held that eonsequeiitiai relief was 

sought, and that therefore fm ad mlorem stamp was due. Tha

Miscellaneous ftpplieation in s. A. No. 259.
SO,  ^

issr> 
Affril zf;



1889 appellani^s counsel 1ms drawn my attention to the following
Dileab Tulings.

Fatima Begam Y. Suhham {I).
JvAEAisr Das. Mmirdj Kmri Maharajah EadJia Ffasacl Singh {%) .

In "botli these cases tlie prayer was foimall̂ T- to set aside an 
order passed on an olDjection to an attachment; and it was held that 
this came under sch. ii, art. 17 of the Coiu't-fees Act and should 
bear a Rs. 10 stamp.

“  The latter of these two cases_, however  ̂shows that the additional 
prayer cannot be treated as mere surplusage, but must be stamped 
or considered in the yakuDg' in accordance with its nature.

In this case it will be observed that the form of the prayer ia 
somewhat diferent; it is not to set aside an order; but to release 
the property. The lesult in each case would dovibtless be the same, 
but the formal prayer is different.

In the Full Bench ruling of Mam Prasad v. Bulchdai (3) a 
prayer that property be exemjited from sale ”  was held to involve 
eonse'q̂ uential rehef and an ad mUrm  fee.

“  This case seems analogous to the present one, and were it not 
for a Bombay case to which I will refer, I should clearly hold with 
Mr. Thomson that the consec^uential relief was sought.

“  The case however of Da?jacJiand Nemckand v. Ilmalmid 
Dharamchand (4) gives some ground for supposing that the actual 
result, not the wording of the prayer, is to be considered. Thus 
a prayer to restore an attachment is held to be stamped as a suit to 
set aside a summary order.

If the Court-fees Act, as a fiscal Act, is to be construed as far 
as, possible in favour of the subject, it might be held as indicated by 
the Bombay ruling that where there has been an attachment and an
unsuccessful objection followed by a regular suit under s. 283 of
the Civil Procedure Code, that -suit however worded is one to m%

(1) L L, R., 6 All, 341., (3) I. L. B., 3 AIL, 720.
(3) I. li. R., 6 All., 466. (4) L L. E., 4 Bom., 515,
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aside a siimnia,Ty order̂  in otliei* words, that tlie result, not tlie 1S89 
formal wording of the suitj should he considered. Dtx.i,as.

If eonsequeiitial relief he deemed as prayed for, tlie deficiency 
is Rs. 70x3  =  gl0.

If a declaratory decree ĵIus an order to set aside a summary 
order is deemed as prayed for, the deficiency is E-s, 10 X 3 =  30,

As it is important to have a clear ruling, and I am inclined to 
think tliere is much to he said in favour of the latter view, I  refer 
the question to the Court*”

The case came before Brodimrstj J>, who referred it to a Divi
sion Bencli.

Mr. RamiH'iillah, for the appellant.
Straight and T iueell, JJ.— A. court-fee of Pvs. 10 must be 

paid in respect of each of the reliefs prayed.

TOL. XL] ALLAIUBID SERIES. 3S /̂

JS(fofe Jiisiiee BrodJmrst cmd Mr. JasUoe,3fa?mood, 1888
jOccGinist 11.

UMDA AND OTEEES (Dur'usDAHTs) V. TJMEAO BEGAM ( P l a in t i i t ) .  *  _____________ _

Mortgage, iisnfnictuary—8ii,itfor sale ly 'imifnwUmrg mortgagee—&mt ttot mmn" 
taim U e~Ad  IF'C/ISSS (Traii-'iJ'cr of Froiierlg Ac(J, s. G7 faj.

ITiuler s. &7 (a), of tlie Ti’<ansfei- of Property Act (IV of 1882), a usnfructuaiy 
niortgageo wlwse posBession lias not Leeti disturlied cannot maintain a suit oitlier foi“ 
fOTeelosnro 01 f  ot sale on iion-iDajTOent o£ the mortgage-money. Chowclhri Tlmrao 
Singh V. Thu CoUecioi' o f Moradahad (l)j Dxilli v. Bahadur (2), Ganesh Kooer y. 
Deedar jSulcsJt, (B) Venkatasami v. Suhramanyci (4) and JAalhi Earn v. Q-irdltari 
Singji, (5) referred to.

T he facts of this case were as follows ;—■
One Musammat Khanam Jall executed a usufructuary mort- 

gl?.g'e of % house in. favour of one Inaitullah Khan for a sum of

Second Appeal No.'383 of 18S7 from a dccrco of Mfiulvi Sfiiykl Muliammad 
Kbaiti, Snboidmate Judge of .Movadabad, dated tlie 2nd Decemljor, 188C, confirming- a 
«l(icroo of Manlvi Zakir Husain Klian, Minisif of Moradabad, dated the 30tli August, 
1B86.

(1) S. 1>. A., N.-W. P., 1859, p. 13. (3) P. H. C, Rep., 1873/p. 128.
(2) li.-W. P. H. C. Rep., 1875, p. 5S, (i) I. L. It., 11 Mad., 88,

(5) 1, L. B,, G All., m
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