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Before Sir Jokn Bdge, K., Chicf Justice, Mr. .ﬁcstige.,ﬁto'qiyﬁi and Mr. Justice
Tyrrell. ‘

HARDEI (PrAymirs) o. RAM LAL (DrrENDANT) ¥

Registration—det III of 1877 (Registration det) ss. 49, 60— Ceﬂ <ficate qfreJ,s-
tration—Distinction between wct of registering officer and tonduct of paities
— Certificate not invalidated and document not made madn»zssz&le Zy ena-
neots procedure in presenting or admitting exceution. v

The word *registered” as used in & 40 of the Registration Act (III of 1877)

refers to the act of registration by the registering ofhecr, L.nd not to matters of pro-
cedure or conduch of the parties sceking registration, which are govemed by speeial

provisions of the Act. 8. 49, read with s, 60, only means that a document, to be admis«
sible in evidence for the purposes of the former section, must be registared, i.e., the
officer must, under s. 60, have put upon it the certificate required by that provision.
If he hws done so, the document bearing such certificate becomes achnissible in evi-
dence;; if he has not, or there has been no registration of the document, then such
document is inadmissible. Where the doctument bears such a certificate, it is regis-
tered within the meaning of s. 60, and becomes under the second pavagraph thereof
adnissible in evidence, and the operation of the sccond paragraph is not iuterfered
with by s. 49,

" Where, therefore, the lower appellate Court rejected as inadwissible in evidence
under s. 49, a deed of gift of inxmoveabh"prbperty upon which was endorsed a certi-
ficate under s. 60, on the ground that the person presenting it for registration and
adinitting execution was not gualified 1o do so under s 32 and 85, and the registra-
tion was consequently void aud the document rot registered under s. 17 (o),—~held

that the Court was wrong in so doing, snd ought bo have locked at and dealt with the

document. ‘

Har Sehai v, Chennt Kuar (1), Ikbal Begam v. Sham Sundar (2), Bistunath
Nuik v. Kallioni Boi (3), Husaini Begam v. Mulo (4), Sheo Stunkar Sakoy v.
Hirdey Narain Sahu (5), Mukommad Fwaz v. Birj Lal (6), Sak Mukhun Lal
Ponday v. Sab Rooudan Lai (7), Mejid Hosain v. Fyzl-un-nisse (8), referred to.

Tais was a reference to the Full Bench by Straight and
Brodhurst, J7., of the determination of a second appeal. The oxder
of reference was as follows :— '

 “Tup plaintiff is the widow of Har Narain, son of Bal Kishan,
2nd she sues to enforce a deed of gift of a house, made in her favour
by her father-in-law on the 1st December, 1885, upon the allega-
tion that Bal Kishan having died on the 2nd December, 1885, the

(1) LLR. 4 All, 14. (8) LL.R.. 6 Cale., 25.
2) LL.R. 4 AlL, 884, (6) L.R., 4 LA., 166.
3) Weokly Notes, 1882, p. 175, (7) L., 2 LA., 210

() Weekly Notes, 1892, . 183, () LR, 16 LA, 19,
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-defendant, a cousin of Bal Kishan, on the 24th February, 1886,

wrongfully dispossessed her of the same, The defendant pleaded,
among other matters, that he and Bal Kishan were members of a
joint Hindu family ; that on the latter’s death, the property lett by
him devolved on the defendant ; that the plaintiff is therefore only
entitled to maintenance; that af the time of the alleged gift, Bal
Kishan had lost consciousness, and that the deed of gift wasnot duly

vegistered, The first Cowrt found that the defendant and Bal

Kishan were not joint, and that the deed of gift was exceuted by the
labter. Upon the question of registration, the Munsif expressed
himself ag follows :—

«¢The facts ave, that three days before his death, Bal Kishan,
having got the deed written, entrasted it to Pandit Kashi Nath to
et it registered. TPandit Kashi Nath explains the transaction as
below +— '

« I know Bal Kishan ; three days before his death he had =
deed of gift written by Mapnu Lal, which he entrusted to me to
get registered, telling me that he could ndt go himself as he was
seriously ill, and had dysentery, After his death, T had the deed

‘registered, The same day when it was written, I went, hut the

Registmf had rigen, Next day I went again, but the Tahsildar
was not there, and the Peshkar had gone to look after supplies for
the troops. On the third day, Bal Kishan died.” Again in cross-
examination, ¢ Bal Kishan handing the gift to me, told me to bring
the Registrar to his house, and there and then get the decd
registered. Bal Kishan had given me Rs. 10 to be paid to the
Tahsildir as commission, which money I returned fo Shinji Ram.?
Now in these civenmstances it was presented to the Registrar by
Pandit Kashi Nath a fes days after Bal Kishan’sdeath, and was regis-
tered under para, 3 of s, 85, Registration Act, Itis argued on behalf
of the defendant that all that Bal Kishan directed Kashi Nath wag
to bring down the Registray to his house, and theve get it registered
in his presence, and that his divections did not authorize Kashi Nath
to have it registered after his death, in the manner Kashi Nath got
it registered, so that Kashi Nath could not be an assign of Bal
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Kishan. T think the argument does not hold. The object for which
the deed was entrusted to Kashi Nath was its registration, and if
for the Tahsildar's absence from his- office, 1t eould not bave been
vegistered in the manner suggested by Bal Kishan, the only way in
whicl it could be registered was the way in which it has been regis-

tered. Thus only could the object be accomplished by the only

means available to Kashi Nath., T am of opinien that the deed was
assigned to Kashi Nath for registration, he had the executant’s
authority for the purpose, and he was his assign.”

“ From the decision of the Munsif, the defendant appealed, and
the learned Judge reversed his decision, holding that Pandit Kashi
Nath was nob an assign of the deceased Bal Kishen, within the
meaning of 5. 82 or s, 35 of the Registration Act, and that
consequently the registration of the deed of gift, under which the
plaintiff claimed, was void, and thus the deed of gift itself must be
held to be void as not having been registered under s, 17, clause (u)
of the Registration Act.

“ Trom this decision of the Judge, the plaintift appealed to Uns
Court, and the two points urged hefore us were—

1. That the deed being in fact registered, any defect in the
procedure with regard to its vegistration cannot invalidate such re-
gistration,

¢ 2. That the registration was vahd

“Tt may be convenient to give a translation of the registration
endorsement which runs in the following terms ;~—

« This document was presented for registration in the office of
the Sub-Registrar of Khurja, in the district of Bulandshahr, on
Tuesday, the 5th J anuary, 1886, between 1 and 2 ».u, with an ap-
plication under s, 35, Aet III of 1877. The execution of this
locument was acknowledged on hehalf of Bal Kishan, son of Budh

Sen, Brahman, resident of Khurja, the decessed executant of the -

deed, who had died after executing and depési‘oing the deed, by

Pandit Kashi Nath, son of Shiu Parshad, Brahman, vesident of
Khurja, aged 45, the assign (Mufabwazilat) of the deed, and he
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was identified by Mannu Lal, son of Jahangir Mal, caste Banya,
and Bansidhar, Bralman.”

The case came for hearing before a Full Bench consisting of Edge,
C.J., and Straight and Tyrrell, J&.  On the 27th July, 1888, their
Lordships passed the following order :—

“ Before we can dispose of this reference, it is necessary that we
should have findings reccrded by the lower Court upon the follov-
ing issues 1—

“ 1. Was the deed of gift executed by Bal Kislian ?

g, Was the deed of gift delivered to Kashi Nath hy Bal Kishan
fox the purpese of Lelng registered ? v

“3. Did Bal Kishan mercly direet Kashi Nath to lring the
Registrar to Wiz house so that he, Bal Kishan, might personally
effect rvegistration, or did he give tho decd to or leave it in the
hands of Kashi Natlh, so that it might he registered under any cireunn~
stances ?

« 4 Tn presenting the deed of gift for registration, did Kaghi
Nath act bond fide and in the lionest belief that in doing so he wag
earrying out the wishes and intentions of Bal Kishan ? '

“Mhe lower Court will also dispose of the questions of. fact
raised by the third, fourth and fifth pleas in the memorandum of
appeal in the Court helow.”

The third, fourth and fifth pleas in the memorandum of appeal
in the Court below were as follows 1~

«3, The delivery of possession under the deed of gift is not
‘shown, inasmuch as Bal Kishan used to live till his death in the
disputed house. Even if the deed of gift be taken as genuine;-it is
invalid under the Hindu Law,

¢4, The documentary evidence proves that the house in which”
the door and almiraly of the appellant’s liouse are fixed is the exclu-
sive property of the appellant, and has heen all along in his posses-
sion. The decree of the lower Court for demolition of the door and:

- window is entirely improper,
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5. The evidence on record shows that the wall in which' there
is a window and an almirah, belongs to the house of the appellant
and is bis property. Therefore the plaintiff is not entitled to sue
in respect of the constructions and changes therein.”

On the remand, the Distriet Judge of Meerut found, with refer-
ence to the issues remitted by the High Court, (i) that the deed of
gift was executed by Bal Kishan, (i) that the deed of gilt was
delivered to Kashi Nath by Bal Kishan for the purpose of heing
registered, (i) that Bal Kishan intended that the deed should be
registered under any circumstances, and (iv) that in presenting the
deed for registration Kashi Nath acted hond fide and in the honest
belief that in doing so he was carrying out Bal Kishan’s wishes.
In reference to the third, fowrth and fifth pleas taken in the
memorandum of appeal to the lower Court, the District Judge
found (i) that the donee was living with the donor in the house
prioy to the donor’s death, and that the necessity for any formal
delivery of possession was therefore obviated, (i) that the house
in which the defendant’s door and almiral were fixed had belonged
to the donor Bal Kishan and the defendant Ram Lal jointly, and

(i) that the wall in question, since the death of Bal Kishan, belonged
exclusively to the defendant.

The case now came before the Full Bench for disposal,

The Hon, Pandit 4judiia Nath and Pandit Suadar Lal, for
the appellant.

Mr, @. I. Spanlie for the respondent.

‘Strargat, J.—This reference to the Full Bench which concerns

the determination of the second appeal referred,}involves thi’eeJ

guestions,

The first of those questions is, \vhe‘nhel the deed of gift of the
15t December, 1885, was admissible in evidence as not bemo- barred
by any provision to he found in the Registration Act of 1877,

3

Secondly, whether any inference from the findings recorded in

the Court below, or from any other materials, is warranted that the
donee ob’camed possessmn under the gn":t
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And thirdly, whether in regard to the finding of the learned
Judge as to the division wall, the decision of the first Court should
be modified.

The first of these questions is nob res entegra, as far as this
Court is concerned, beeause a number of rulings more or less bearing
upon it have been referred to by Pandit Sundar Lal who appeared
on hehalf of the appellant. Those vulings ave Hur Selui v, Chunni
Kuar (1), Tkbal Begam v. Sham Sundar (2), Bishunath Naik v,
Kalliani Bai (3) Husaini Begain v. Mulo (4). In those rulings
a decision of the Caleutta High Court in Sheo Shunkar Saloy v.
Hirdey Nerain Sahu (5) was veferved to, approved and followed;
and in one of those rulings reference wus also made to a judgment
of their Lordships of the Privy Cowncil, Mukwinmad Bwaz v, Bif
Za? {6). In this eommection T may also refer to another ruling
of their Liordships of the Privy Couneil, a portion of which is recited
in Sah Mukhun Lall Panday v, 82k Koondun Lall (7).

The determination of the question as to whether under s, 60,
pata. 2 of the Registration Act, the deed of gift of the lst Decem-
ber, 1885, was duly registered, turns upon the meaning to be
attached to 5. 49 of the same Act, which must be looked at to see -
whether it in any way cuts down the operation of the second para-
graph of &, 60 as to the effect the certificate endovsed upon a docu-
ment by a registering officer shall have to show it was duly regis-
tered, 8. 49 provides that ne document required by s 17 to be
registered, shall, among other things, be received as evidence of any
transaction affecting such property, “unless it has heen registered
in accordance with the provisions of this Act.”

T have given the construction and language of this section the
best conmd@mtlon I can, and in my opinion the word “registered”
as used in s. 49 has reference to the act of registration by the rogis-
tration officer, and is not directed to or concerned with any mabter
of »procedure‘ or conduct of parties seeking registration, which is to

() L 1. R4 AlL, 14 () 1. 1. R, 0 Cale., 25.
(2) L L. R. 4 AlL, 384. 6) Lo Ry 4 L. A, 166,
(8) Weekly Notes, 1882, p. 175, MHLxk,2L A., 210,

(4) Weekly Notes, 1882, p. 183.
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be guided ‘and governed by those provisions of the registration law
which direct what they should do for the purpose of effecting or
bringing about registration of a document. I take s. 48, read in
conjunction with s..60, to mean nothing more than this, that a
document to be admissible in evidence for the purposes of s. 49
must be registered, that is tv say, the registration officer must under
5. 60 have put upon that document the certificate which s. 60
requires bim to put, and if he has done so the document bearing
such certificate under s, 60 becomes admissible in evidence, but if he
does not do so or there has heen no registiation of such document,
then the document cannot be veceived as evidence because it has nob
been registered. This view is not without authority, becaunse I
observe that Sir Barnes Peacock in the course of his judgment in Sak
Mukhun Lal Panday v. Sak Koondun Lall (1) observes :— Again
it is not clear that the words ‘unless it shall have been registered
in accordance with the provisions of this Aect’ in s, 49, are not,
 especially as regards strangers to the deed, confined to the proce-
dure on admitting to registration without reference to any’ matters

of procedure prior to registration or to the provisionsof ss. 19, 21, 36

of the Act or other provisions of a similar nature. In considering
the effect to he given to 5. 49, that section must he read in eonjune-
tion with s, 88, and with the words of the heading of part 10, ¢ of
the elfects of registration and non-registration,’ Now, considering
that registration of all conveyances of immoveable property of the
value of Bs, 100 or upwards is by the Act rendered compulsory,
and that proper legal advice is not ginerally accessible to persons
taking conveyances of land of small value, it is scarcely reasonable
to suppose that it was the intention of the Legislature that eve.ry
registration of a deed should be null and void by reason of a non-
compliance with the provisions of s, 19, 21, or 86 or other similay
provisions, It is rather to be inferred that the Legislature intended
that such ervors or defects should be classed under the general words
“defect in procedure’ ins. 88 of the Act, so that innocent and
ignorant persons should not be deprived of their property through

(1) L. R, 21, &, 210,
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uny error or inadvertence of a public officer, on whom they would
naturally place rveliance, If the registering officer refuses to register
the mistake may be rectified upon appeal under s. 83 or upon peti-
tion under s, 84, as the case may be; but if he registers where he
ought not to register, innocent persons may be misled and may not
discover, until it is too late to. vectify it, the ervor by which, if the
vegistration is in consequence of it to be treated as anullity, they
may be deprived of their just rights, It is nnnecessary, however,

to express any opinion on this point, as it has been decided between

these parties that, notwithstanding the first registration, the deed
must be considered as unregistered. Neither of the parties appealed
from the decision, and therefore whether vight or wrong in poiut of
law, they are both bound by it in this suit, and it must be assumed
as against them in this appeal that the first registration was a
nullity.”

It is to be remarked that there was no specific decision upon- the
precise point involved in the present case, but nevertheless their
Lovdships of the Privy Council do scem to have hroadly stated
their opinion that non-complinnce with the provisions of s, 38, that
is to say, non-attendance of the executant of an instrument hefore
the Registrar, and his registering the instrument under those cir-
cumstances, would not on that acecount render lis proceedings
nvalid.

Again it seems to me that the ruling of their Lordships of the
Privy Council in the case of Myjid Hosain v. Fazl-un-nissa (1)
favours the view that I have been putting forward. Their Loxd-
ships in that case thought that although there had not heen a striet
compliance with the specific directions of the rules laid down in the
Registration Act, a party mnst go to the office of the Registrar and
present the instrument there, nevertheless where the Registrar had
gone to the house of the executant and having ascertained all
necessary particulars, had then registered the instrument, such a
registration was a substantial eompliance with the provision of the
registration  law, TIndeed, to use the words of their Lioxdships,

(1) L., 16 T:A, 19,
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¢ This vegistration, in fact, took place at the office of the pargana
Registrar, though the officer attended to receive the deed to receive
its acknowledgment, and to compare the deed with the copy. He
brought it all to his own office and the registration is, in fact, the
recording of the copy in the office of the pargana Registrar, all the
other requisites provided by the rulerhaving been otherwise com~
plied with.”

That case is an authority for this, that though a direction in the
statute to parties seeking registration of a document had mot in
terms been complied with, nevertheless the ecertificate of the
Registrar was held to be sufficient and satisfactory proof of due and
proper registration. :

In the present case we have before us a specific certificate from
the ‘Registrar to the effect that the vpartieulavr document, .., the
deed of gift, was vegistered. Itis not necessary for me to go at
Jength through the reasons that seem to underlie the rulings of

their Lordships of the Privy Council, for they are very fully stated in -

Muhammad Bwaz v. Birj Lal, (1) and Sir Montague E. Smith has
explained in that case how the object of the registration law heing
to afford noforiety to instruments relating to immoveable property,
the circumstance that a document has been, in fact, registered,
atisfies the object at which the statute aimed. Here the deed of
gift was registered on the 5th of January, 1886, the object of the
registration law was satisfied, and there wag notice from that time
that such instrument was in existence. I am thevefore of opinion
that this document, bearing as it did a registration certificate, was
registered within the meaning of s. 60 of the Registration Act, that
under para. 2 of that section it became admissible in evidence, and

that there is nothing in s, 49 which militates with that view or.

‘ﬁgterferes to prevent the operation of the second paragraph of s. 60.
T think that the learned Judge was wrong in holding that this
document was not admissible in evidence, and that the Court below
ought to bave looked at it and dealt with it to the extent it. de~
mérved, '

(1) LB, 4 1 A, 166,
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The second quéstion is, are there materials before us which
sustain the inference that the donee Musammat Hardei obtained
possession under the deed of gifs. Looking to the matters detailed
by the learned Judge and to all the facts stated in the jndgment,
it seems to me they ave consistent with the plaintiff having received
possession uuder the deed of gift, at any rate there are no facts
inconsistent with that view, and I think we may fairly assume that
she did have possession.

With regard to the finding as to the wall, that scems to he
more or less in aceordance with what was found by the fixst Court,
T would suggest that the proper order to be made is that the appeal
of the plaintiff being allowed and the decree of the learned Judge
set aside, that of the first Cowrt shounld be vestored, and.the plaintiff-
appellant will have her eosts in all the Courts.

Epee, C.J—I am of the same opinion, and for the same
reasons as given hy my brother Straight,

Tyrruot, J.—I concur,
' Appeal ellowed.

APPELLATE CIVIL.

Tr—

Before 8ir Jon Edge, Bt., Chief Justice, and M. Fustice Tyrrell,
IMTIAZ BANO (PrArxeirr) v. LATAFAT-UN-NISSA Axp orurrs (DEFENDANTS).

Pugtition—Question of title—dct XIX of 1875 (Northe Weslern Provinces Tund
Revenve det), 5. 118—dppeal from order wnder first part of s. 113—Practice
~-Queeessful preliminary oljection to appeal— Costs.

No appeal lies to the High Courb from a decision of & Colleetor or Assistant Clol-

“leetor under the first purt of s, 113 of the North-Western Proviuces, Land Revenue

Act (XIX of 1878, decliving to graut an applieation for partition until the guestion
in dispute has been detexmined by a vompetent Court.

Where aproliminary objection was successtully taken to the heating of an appeal,
the High Cowrt refused to follow the practice adopted in bankruptey appeals Jn
England by depriving the respondent of costs on the dismssal of the appeal on the
ground that the appellant had no previous notice of the puhmmuly objection,
Ea parle Brooks (1), and ex parte Blease (2) reforred to.

#Piret Appeal No. 107 of 1887 from a decree of Munshi g
Collector of Budaun, dated the 22nd May, 18&57l HEhl Garsam Dus DLPuW

(1) L B., 13 Q. B. D,, 42, (@) LB, 14 Q. B. D., 123,



