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be to the surety to have the security which the creditor possessed
against the principal debtor at the date when the contract of guarantee.
was entered into, if the creditor’s right to sue upon the security had
become barred by limitation before payment by the surety. Accord-
ihg to the law of England on which the Contract Act is principally
framed, ab least with regard to the sections in connection with con-
tracts of guarantee, a suvety could in an aetion brought against
him by the creditor avail himself of any set-0ff arising in the same
transaction, of which the dehtor might have availed lhimself if the
creditor had brought the action against him. In our opinion the
liability of the surety determined as soon as the liability of the
principal debtor by the omission of the creditor-was discharged. 1t
appears to us that the view which we take is laid down in the judg-
ment of this Cowrt in Haeari Lal v. Chunri Lal (1). Holding the
view which we do as to the law in this case, we allow the appeal

and dismiss the action with costs.
Appeal allowed,

FULL BENCH,

quurc Sir Jokn Bdge, Kt., Clicf Justice, Mr. Justice Straight
and Mr. Justice Tyrrell.

' MUBAMMAD SULATMAN KHAN AND OTHERS (JUDGMENT-DEDTORS)
o, PATIMA (DEOREE-EOLDER).

Practice—HRxecution of decree—Decree qifirmed on appeal—Admendment of deeves
by first Court after affirmance—Qbjection by judgment-deblor fo ewecution of
amended. decree~—dppeal from order disallowing oljection—Olfection allowed
on appenl. ;

The decree of a Court of first instance having on appenl been affirmed by the High
Court, the ﬁ‘rst Court altered the decree which had been affirmed, intending to bring
it into accordance with the judgment of the High Court. After the deeres had been
slbered, application was made to exccube it as altered, bub this was opposed by the
judgment-debtor on the ground that; that was not the decree which could be executed,

Held by the Full Bench that the objechion must prevail, on the grounds that the

" decree sought to be executed was not that of the appellate Court, and that tho decree

ha(l been altered by the first Court, which had no power to alter if,
AEduZ Hr;gm Khar v, Clunia Kuar (2) refexred to,
() L L. B, 8 AlL, 259, (2 LL, R 8 Al 877,
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Held by the Division Bench tlat the order of the firsh Court dieallowing. the
objection and dirceting that exeeution of the decree as sliered should proeeed, eould
not be regarded as passed under 5, 206 of the Civil Procedare Code, but was an order
yassed in exceution of decree and, as such, was appealable.

Tais case was connected with Iuhommad Sulatman Khan v,
Muhnmmad Yar Khar (1), Musammat Fatima obtained a decree
against Muhammad - Sulaiman Khan and others in the Court of
the ‘Subordinate Judge of Aligah. On appeal, the decree was
affrmed by the High Cowrt on the 8th February, 1882. On the
18th July, 1885, an order was passed by the Subordinate Judge,
on the application of the decree-holder, amending the original decree,
which was defective in not clearly specifying the property to which

(it related. After the amendmenthad been made, the decree<holder
applied for execution of the decree as amended. The judgment-
debtors opposed this application, on the ground that the decree
,of which execution was prayed sas not the decree which eould be
execnted. On the 29th August, 1885, the Bubordinate Judge disallow-
ed the objection, and directed execution of the decree as amended.

The judgment-debiors appealed to the High Court from this
order, on the ground that the Subordinate Judge had no juris~
diction to amend the decree, and that the decree as amended counld
nob he execnted.

A preliminary ohjection was taken on behalf of the respondent
to the hearing of the appeal on the ground that the Subordinate
Judge’s order was passed under s, 206 of the Civil Procedure Code,
dealing with an objection to the amendment of the decree, and was
therefore at appealable.

The Hon., Pandit Ajudhie Natk and Pandit I[a:‘i»’ss,&en Dag,
for not the appellants.

M. dmir-wd-din, for the respondent.

The Court gave judgment first upon the preliminary ob;ecbmn,
as follows 1—

Srearear, J,—~This has been filed as a firgt appeal from order -

in execution of decree, and the appellants are the judgment-debtors,
(1) Ante, p. 267, '
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and the respondent the decrec-holdey, Mr. Ainir-nd-din, the eounsel
for the respondent; takes a preliminary objection to the hearing of
the appeal, on the ground that the order it assails was an order
passed under s, 206 of the Civil Procedure Code, and dealt with an
ohjection to the amendment of the decree., I dissent from that view.
It seems to me that the order of the Subordinate Judge, which is
the subject-matber of appeal heve, was an order passed in execution of
decree. An application to execute the decree had heen made upon
the 24th September, 1878, and subsequently to that application a
variety of proceedings had taken place, the result of which was
that, somewheve prior to June, 1885, the decree-holder had inti-
mated her intention to obtain amendment of the decree, and ulti-
mately, upon the 18th July, 1885, that decree was amended, On
the 29th August, 1885, the matter came before the Subordinate
Judge in the shape of an application for the purpose of proceed-
ing with the execution of the amended decree, and it was in
reference to that application for execution to proceed, that he
determined by his order which is now impeached, the matter that
was then before him, I do not, therefore, think that his order can,
as Mr., dmir-ud-din contends, be regarded asan oxder passed under s,
208 of the Civil Procedure Code, in which case it would he an
unappealable order, and only open to vevision under s, 622 of the Code,
but T regard it as an order passed in execution of a decree, from
which an appeal has been properly preferred. This disposes of the
preliminary point, and we shall in due course proceed with the
determination of the appeal.
Brovuvrsy, J.~I am of the same opinion,

~ The hearing of the appeal was then procceded with; and ulti-
mately, on the 13th August, 1888, the appeal was referred to a full
Beneh, by the following order :—

Srrareur, §,—This case is connected with a reference which
was before the learned Chief Justice, my brother Mahmood and
myse];ﬁ, in which the question, to put it broadly, was whether, when |
once a case has gone in appeal to an appellate Court, and beem
decided by such appellate - Cowrt, the lower Court could disturh oy
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amend the deeree passed by it, under 5. 208 of the Civil Procedure
Code. The learned Chief Justice and myself have held that the
decree of the appellate Court is the only decree which is capable of
amendment under s, 206 of the Civil Procedure Code, The guestion
raised by this appeal is in some sense connected with that reference
to the learned Chief Justice, my hrother Mahmood and myself.

~ But this raises the further question as to whether, a decred
having been erroneously amended by a first Court after there has
been an appeal, when such amended decree is sought to be put into
execution, the Court asked to execute it can go into the question
whether it has been properly or improperly amended.

In my opinion, having regard -to a series of decisions of this
Court, which have held that a Court exceuting a decree must take
it as it finds it, and not enter into any question as to whether it
was made with or without jurisdiction, the present appeal should
fail. But as there is a ruling of my brothers Oldfield and Brod~
hurst in Abdut Hayai Khan v. Chunic Kuar (1) taking a con-
trary view; I think it would be desivable that this case shéuld be
determined by a Bench consisting of the learned Chief Justice,
my brother Brodhurst, and mysclf. I accordingly, subject to the
learned Chief Justice’s approval, direet that it should be so heard
and determined.

Broouurst, §.—I concur in referring the case to a Full Bench.

The case again came on for hearing on the 18th January, 1889,
when the following judgments were delivered by the ¥ull Bench :~—

Foan, C.J~In this case the decree of the late Subordinate
Judge of Aligarh was on appeal to this Court confimed on the
8th February, 1852, and on the 18th July, 1885, another Subordi-
nate Judge altered the decree which had been confirmed, intending,
1o doubt, to bring it inbo accordance, from his point of view, with
the judgment of the High Court, Whether the decree, as con-
- firmed by the High Couwrt, correctly representéd the judgment of
the High Court, is absolutely immaterial for present purposes.
Affter the decree had been altered, application was made to execute

the. decree as altered. Objection was taken that that was not the
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decres which could be executed. The Subordinate Judge of
Aligarh disallowed the objection and. ordered the altered decree to
Le executed, Hence this appeal here:

Tt lias been decided in this Court that the Cowrt executing a
decree ‘canmot alter the decree which it receives to exceute. But
it has been held by M. Justice Oldfield and my hrother Brodhust
in the case of Abdul Hayai Khan v. Chunia Kuar (1) that when
a decree-holder proceeds to execution it is open to the person against
whom execution is prayed, to show that the decree which is sought
to be executed is not the decree of the Court to-be executed., It
has also been decided that when a decree has been confirmed by an
appellate Court the isubordinate Court cannot amend the decree,
It has also heen decided by this Court that when a decree has been
confirmed by the appellate Court, the decree to he executed is the
decre of the appellate Court. In this particular case there were
two good objections to the execution, one was that it was not the
decree of the appellate Court, and secondly, that the decree had
been altered by.the Subordinate Judge, who had no power to alter
it, I think the appeal should De allowed and the oxder of the

Subordinate Judge set aside. The appellants to get their costs iri-
all the Courts. :

Strarant, J—I am of the same opinion.” Tt is now estab-
lishéd beyond all question that upon the 29th August, 1885, the
amended decree of whieh the Subordinate Judge directed the
excoution was mot worth the paper it-was written upon, because
that amendment of it had heen made by a Cowrt not having
power to make it, Consequently any execution upon the basis of
that decree took place without authority or legal countenance and
cannot be sustained. The plea in appeal is a well founded plea, and
Tam of opinion that it should prevail. Therefore the result is
that: the oxder of the Subordinate Judge being set aside this '«'.Lppe;ll
suceeeds with costs. o

Bronuyrsy, J—I concur with the learned  Chief Justice and
my hrother Straight in decreeing the appeal with costs,

Appeal allowed, -



