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divect any 1mpusonment 1‘01 default in payment of sueh fine. All
he could do was—

(1) to vemit the whipping altogether,

(2) to sentence the offender in lien of whipping, or of so much
&% the sentence of whipping as was nob esecuted, to émprisonment,
&e.

In my opinion “<mprisonment * there means a substantive sen-
tence of imprisonment, and not imprisonment for default in pay-
ment of a fine, Tf the Legislature had intended otherwise it could
easily have declared that a Court revising its sentence under s. 395
could substitute a fine for a whipping that could not be inflicted,
but it has not done so, and I must presume that having expressed
itself clearly as to the power it gives, it intended to exclude every
other power, Mr. Bower’s order must be quashed to the extent
that it ordered a fine of Rs, 30 or, in default, six months’ rigorous

imprisonment,
Order quashed.

APPRELLATE CIVIL.

Be_/'o:'e Sir Jokn Bdge, Xt., Chief Justics, and M, Justice Lyreell.
RADHA anp ormErs (PratxTirss) o. KINLOCK (Drrexpant)*
Principal and suvety— Omission by cveditor to sue principel deblor within period of
limitation—Discharge of surely—dct 1X of 1872 (Conilract det), ss. 134, 137,

The omission of a creditor to sue his principal debtor within the period of Tindtas
tion dlﬁchtllge‘! the surcty under 5. 134 of the Contract Act (LX of 1872), even though
the son- sning within sueh period arose from the ereditor’s forbearance.

Section 137 of the Contract Act does mot linib the effeot of 5. 134, Tis ohject is
to explain and prevent misconception as the meaning of s, 135, It applies only to a
forbearance during the time that the ereditor can e said to be forbearing to exercise
a right which is still in existence.

Hajarimal v. Krishnarav (1) and Krishto Kishori Chowdivain v. RadPa

" Bomun Munshi (2), dissented from. Hazari v. Chunni Lal ('3) rolonvd to.

" % Second Appeal Ko, 826 of 1857, from o decree of A. .‘ﬁclls, qu " T)mfr;ut .Tudwe
of Meerut, dated the 18th Mavch, 1887, reversing a deerce of Babu Brijpal T)a,s, Suhs
ordinate Judge of Mecrut, dated the 24th Decomber, 1886,

(1) L LR, 5 Bom, 647, (2) 1. T Ry 12 Calo, 330,
(3) L L. R, 8 All, 250,
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Trrs was a suib for the recovery of Rs. 1,316-7-6 alleged to be
dlue upon. a surety bond executed by the defen&;mts on the bth
January, 1876. Oze Mangal was indebted to the plaitiff for a
gum of Rs. 767-11-6, which he agreed to pay by yearly instalments,
and the defendants by their bond engaged to pay any instalments
not duly paid by lim with interest. The present suit was insti-
tuted on the 19th June, 1886, on which date it was admifted that
the claim of the plaintiff against the principal debtor, Mangal, was
barred by limitation. The Court of first instance (Subordinate
Judge of Meerut) dismissed the suit on the ground that the legal
effect of the omission of the plaintiff to enforce the claim against
the princi?al debtor Mangal was his discharge, and consequently,
under s. 134 of the Contract Act, the discharge of his sureties, the
defendants.

The plaintiff appealed to the District Judge of Meerut. The
District Judge allowed the appeal and reversed the Subordinate
Judge’s decree, upon gr ounds which he stated as follows :—

“The simple questmn now 1o be decided is, whether, under these
circumstances, the plaintiff has any right to recover from the sure-
ties. The lower Court has refused him relief, For the defendants
it is contended that the omission to sue the principal within the legal
period is, under s. 184, sufficient to discharge the suveties, But
there is no legal obligation upon the creditor to sue his debtor, and,
under s, 137, forbearance on his part does not necessarily discharge
the surety. And this would seem to show that it was intended
that the words ¢ discharge of the principal debtor’ should refer only to
such a discharge as would presumably operate also as a discharge of
the principal debtor iz regard to his obligation to the surety. But
in the present case the sureties defendants would still have their
right of recovery against; their -principal, They are in fact in no
Sworse position than they were before, The omission of the creditor
to sue does not affect them ; that is, it does not in any way affect;
the contract as entered into by them; and T am of opinion that

the word ¢ omission’ in's, 134 should be interpreted in-the sense of .
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be omissions of (Z-zzl}//, a neglect of certain acts which the creditor’s
duty to the sureties required him to perform. And this seems to bd
the view taken Ly the Bombay High Court in the case of Hgjuri-
mal v. Krishuarav (1). O the other hand, iny attention has beed
drawn by the pleadie for thé deferidants t the case of Hazari v.

Chusing Lal (2) in the Allahabad High Court, which at first sight
twould seem to militate agiinst the view taken above, But I amy
of opinidn that it does not really do 0. In tliat cise the creditor
had omitted to perform an act which wis. actually imposed wpon
him by the contract for thé performance of which the Security was
given.. That omission might seriously have prejudiced the interests
of the suretics. In this respect, therefore, the Allahabad case differs
intterially from the present one and from thé Bomlay case, For
these reasons then, I am of opinion that the lower Court is wrong
in lolding that the plaintiff’s claim against the defendants has beeu
extinguished. The appeal is accordingly decreed with costs:”

Tlie defendants appéaled {o the High Gourt,

Konwar Shivanath Sinka, for the appellants:

Mr. dbdul Majid, for the respondext:

EDGﬁ C.J., and Tyruzry, J—This appeal ariscs in a suib
Lloucrh‘b by 4 ue(htol against a surety on o confract of guarantee;
The surety in lis contract of guarantee had hypothecated certaiu
1mmoveab1e pmpexty, and at the time when the suit was brought
the rights of the creditor against the debtor whose debt was guaran-
teed were barred by limitation.

The Gourt below held that the surety was liable notwiths
'sfzmding the fact that the remedies of the ereditor against the debtor
had been barred before the suit was commenced; The Court below
eame to the conclusion from a consideration of the case of Huy yari
wnl v. Krasimm v (1). Tnthis Coutrt Mr. Abdul Mafid for tlie
respondent has relied upon the Bombay case and on the judgment
in Kristo- Lzsﬁon Chowdlrain v. Rudhy Romun Munski, (8) in

which the mhng of the Bombay case was approved by the Caleutta,

(1) L. L. R, 5 Bom,, 64:7 () LI R, 8-All, 209,
(8) L L B 12-Cilp., 330,
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Cowt. Inthe Bombay case Westtopp, C.J., in delivering the
judgment, we think put a correct condtriction on s. 184 of the Con-
tract Act (IX of 1872), that is to say, he held at page 650 of the
teport that the omission of a creditor to sue the pmnupal debtor
iwithin three years fiom the date of the bond produded the legal
consequence of the discharge of the principal delbtor, but he &lso
held, and in this we do not agree with that learned Judge, that the
éffect of 5. 187 of the Contract Act is to make s. 134 inapplicable
swhen the non-suing ny the créditor on the debt withid the period of
limitation arese from his own forbearance, This latter view is a
view also ddopted by the Julges of the Caleuttd Court, with whicli
we do not agres. We think, as did Sir Michiael Westropp, that it
is quite plzun that the legal consequence of the omission of 4 credi-
tor to sue his delitor within the period of limitation would be the
discharge of the surety, and it appears to us that s. 137 does niot
Yimit the effect of s, 184, In our opinion ss: 135, 136 and 187
ate founded upon the English law, and s. 137 is more a section by
way of explanation and to prevent misconception as to the efféct of
g 185 than a variation of thie rule of law ehunciated in 5. 134. Tni

our view s. 137 applies only to a forbearance dumw the time that

the creditor can be said to be fmbemmn to exercise a right which is
still in exmtenee The view of 8. 137, which was adopted in Bom-
bay and followed in Calcutta, i, in our opinion, intonsistent not

only with 5. 134, but with the policy of ss. 140 and 141. By s. 140
it is provided that when a guaranteed debt has become due, to bake'

‘the case of a debtor only, the swrety upod payment of the debt is
invested with all the rights which the creditor had against the
principal debtor, If the view adopted at Bombay be correct, tiat
gection apphed to such o case as thie present. Tle payment. by the

surety after-the statutory period of limitation, so far as the debt _(
was coneertied, could not transfer to the surety any 110~hts _ofjgthe‘:
ereditor against the principal debtor, for all those rights weve barred -

4t the time. Again, to take s, 141, it shows that the intention of

thie framers of the Act was that the surety should have the benefit; of
every security which the prineipal debtor had at the time thie-contiact
of surety was eutered into.  We fail to sec what advan tage it would.
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be to the surety to have the security which the creditor possessed
against the principal debtor at the date when the contract of guarantee.
was entered into, if the creditor’s right to sue upon the security had
become barred by limitation before payment by the surety. Accord-
ihg to the law of England on which the Contract Act is principally
framed, ab least with regard to the sections in connection with con-
tracts of guarantee, a suvety could in an aetion brought against
him by the creditor avail himself of any set-0ff arising in the same
transaction, of which the dehtor might have availed lhimself if the
creditor had brought the action against him. In our opinion the
liability of the surety determined as soon as the liability of the
principal debtor by the omission of the creditor-was discharged. 1t
appears to us that the view which we take is laid down in the judg-
ment of this Cowrt in Haeari Lal v. Chunri Lal (1). Holding the
view which we do as to the law in this case, we allow the appeal

and dismiss the action with costs.
Appeal allowed,

FULL BENCH,

quurc Sir Jokn Bdge, Kt., Clicf Justice, Mr. Justice Straight
and Mr. Justice Tyrrell.

' MUBAMMAD SULATMAN KHAN AND OTHERS (JUDGMENT-DEDTORS)
o, PATIMA (DEOREE-EOLDER).

Practice—HRxecution of decree—Decree qifirmed on appeal—Admendment of deeves
by first Court after affirmance—Qbjection by judgment-deblor fo ewecution of
amended. decree~—dppeal from order disallowing oljection—Olfection allowed
on appenl. ;

The decree of a Court of first instance having on appenl been affirmed by the High
Court, the ﬁ‘rst Court altered the decree which had been affirmed, intending to bring
it into accordance with the judgment of the High Court. After the deeres had been
slbered, application was made to exccube it as altered, bub this was opposed by the
judgment-debtor on the ground that; that was not the decree which could be executed,

Held by the Full Bench that the objechion must prevail, on the grounds that the

" decree sought to be executed was not that of the appellate Court, and that tho decree

ha(l been altered by the first Court, which had no power to alter if,
AEduZ Hr;gm Khar v, Clunia Kuar (2) refexred to,
() L L. B, 8 AlL, 259, (2 LL, R 8 Al 877,



