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case such as this the judgment-creditor could not bring to sale after
the death of the judgment-debtor the interest which the judgment-
debtor had in the joint property of the Hindu family, The same
principle is to be foyndin the judgment in the case of Rus Bal
Kishen v, Bui Sita Ram (1), and in the case of Bullkadar v. Bishe-
shar (2). Under these circumstances the appeal must be disimissed,
and the decree helow confirmed with costs, ‘ ‘
Appeal dismissed.

Before M. Justice Straight and Mr. Juslice Makmood.
MADAK GOPAL (Prarsmier) ». BUAGWAN DAS (DureNpavt).

Civil Proceduye Can, s. G40B—Refrrence by Dislrict Judge of 1)7‘0600(\1)2‘7-5' s

Small Cause Court altucked for want of jur isdiction. . *

Before a District Courd can make a reference under s. 6468 of the Civil Proce~
dure Code, iv must be of opinion that the subordinate Court has erroncously held upon
the point of jurisdiction in regard to the yartisular suit before ity and that thercfoze
the matter is one in which the interference of the High Cowrt should he sought.

The word tshall” in 8. 6408, clanse (1) is nob mandatory but directory. :
Turs was a suit which was brought in the Court of Small Causes
at Mirzapur for-vecovery of a sum of Rs. 114, alleged to be - the

balance due wpon a partnership account. The defence was that the

-partnership accounts bad not yet heen adjusted, and that the suit
woukl not lie. The Court decreed the claim in part, and held that
the debt which the plaintiff sought to recover was one which had
 nothing to do with the partnership account,”

An application was then presented on hehalf of the defendant
to the District Judge of Mirzapur, purporting to he made under
5. 64838 of the Civil Procedure Code, and praying that the record

‘ot the case might be submitted to the " igh Court for orders,

The applieation was based upon the contention that the suit was
not cognizable by the Court of Swmalt Causes. 'The District Judge@
thereupon passed ‘the following order ;—

:* Refevence under Civil Procedure Code, 5. 64613 by w. T, Martin, qu., Judgo
of the Cowrt of Swmall Couses; Mirzapur.

S (M LLER,T7ALTSL - (2) TLL R, S All 495,
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“« Under ¢, 6468, let the record e submitted. The Subordinate
Judge holds that the debt in suit was a separate affaiv altogether
from the partnership account. “In that view the suit was cognizable
Ly the Small Cause Court, but is submitted only at request of
p&.l'ty-,”

Sreatone, §~—~This professes to be s reforence male by the
District J udge of Mivzapur wnder s. 64618 of the Civil Procedure
Code of 1882, as amended by Act VII of 1838. A suit was tried
hefore the Subordinate Judge of Mirzapur sifting as a Small Cause
Court Judge, and was decided by a decree, dated the 5th July,
1888. Upon the 24th July the unsuccessful defendaunt in that
snit applied to the Judge of Mirzapur for revision, se the pstition
is headed, under s. 6468 of the Civil Procedure Code as amended
by s. 60 of Act VII of 1888. Tt is not necessary for me to enter
into the grounds upon which the interference of the learned Judge
was sought. This sufficient to say that by two orders respectively

dated the 24th and the 28th J uly, the Judge professed to refer the

application for revision to this Court for disposal, It thercfore, as
4 preliminary matter, becores necessary to see whether the refarence
af the learned Judge has heen regularly made, that is to say, in the
manner contemplated bys, 646B, clause (1). In my opinion, tie
referance has leen improperly made, as it appears npon the face of
it. Section 646B, as I read it, provides foy this state of things. As-
suming that a Court subordinate to a District Court has held a suit
instituted in that Court either to be cognizable by a Small Canse
Comt or not to be so cognizable, and hag either failed t6 exercise
a jurisdiction vested in it by law, or has exercised a jurisdietion not
vested in it by law, and the District J udge is of opinion that such
subordinate Court has erroneously held, in either of these alterna-
tives, then the District Court may, of its own motion, or at the
motion of etther of the parties, submit the record to the High Court
“with a statement of its reasons for considering the opinion of the
gubordinate Court with respect to the nature of the suit to he
grroneous, a
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Putting it shortly, my view is that before a District Court can
make a reference therein, it must be of opinion that the suhordi-
nate Court has erroneously held upon the point of jurisdiction in
regard to the particular suit before it, and having so ervoneously
held, that, therefore, the matter is one in which the interference of
the Court should be sought. T do not think that any importance
is to be attached to the use of the word '“shall,”” after the phrase
“if required by a party.”” That is purely used in its directory-
sense ; because the latter portion of the flrst clause of the section
goes on to say, that where a District Court acts of its own motion
it must “state its reasons” for considering the opinion of the
Subordinate Judge’s Court an erroneous decision,

The lewrned Judge in this case has ncither stated that the-
decision is an erroneous one, nor has he given any reasons for coming -
to that conelugion, Tt appears to me, therefore, that the reference
cannot be entertained by us, and that it should be returned to the:
learned Judge for him to take the matter up and deal with it in
advertence to the observations that T have made and in accordance
with the provisions of 5. 646B of the Civil Procedure Code. If he
is of opinion that the decision of the Subordinate: Judge acting
ag & Small Cause Court Judge was right upon the questlon of
jurisdiction, then he should not make a reference, If he thinks
that 16 was wrong, then he may make a veference to this Court,
recording his reasons for so doing. Let the papers be returned to
the learned Judge with these remarks

Mamnoop, J.—T agree so entively with what my learned bro-
ther has said, that it is scavcely necessary for me to add any further
remarks. 1 am however anxious, hecause this is the first time
within my experience as a Judge of this Court that this new

- 8. 6468, which has been passed so late as this very year, has come

under judicial consideration, to gay that some doubt did avize in the
course of the hearing, in my mind, as to the exact manner in which’
the word “shall” was to be interpreted, especially as it comes in
close proximity to the word “may,” with reference to the powers
and duties of the District Judge. T think my learned bLrother’s
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view fully expresses why, with reference to the words that follow
the ¢ shall” we must take this “shall” not as strictly mandatory,
but only directory; and that if that word can hbe used in any
greater sense, it can be only as qualifying the words relating to the
opinion of the Judge asto the erroneous exercise of jurisdiction,

T fully agree with my brother that the references contemplated
by s. 6468 ave limited to cases where the District Court is of opinion
that there has been an exror in the exercise of, or in the declining
exercise of jurisdiction in eases of the kind mentioned in the section,
The whole policy as indicated by the Liegislature of the enactments
begun with Act XTI of 1865, seems to be that statutes iz pari
malerie have aimed at finality of decision in eases of the Small
Cause Court type. Itisnot necessary to refer to the various sec-
tions of the varions Acts beyond saying that they uniformly uphold
the desivability of enforcing finality to adjudications in such cases.
That finality has been qualified by two classes of provisions; one con-
ferring on the highest Court of appeal the powers of revision such

as s 622, Civil Procedure Code, contemplates, and in particular
with reference to 8mall Cause Court cases, by a provision such as
s, 25 of the Provincial Small Cause Cowrts Act contemplates.

Another manner in which the Tegislature has thought it to miti--

gate any failure of Justice in consequence of the erroneous exercise
of jurisdiction is this very section which my brother has interpreted,
namely, s. 646B.

But whilst the Ltgxslatme has been so jealously eareful to
guard against the failure of justice, as my learned brother has put
it, these refereneces unders, 6468 arve not intended to apply to a case
where a Judge has not exercised his mind to consider whether or
not the Court below, whose judgment he was dealing with, had or

fad not jurisdiction. That section is limited only to cases where -

there has been an ervor. - I fully agree in declining 4o, answer this

reference, and in sending back the record to the J udge to be deah, '

with according to law,
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