
8̂88 case siicli as this t’ne judgment-creclitoy could not 'biing* to sale after
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JAGANN4TH ttie deatli of tlie juclg’ment-debtor the interest wliicli tlio judgment- 
Prasad debtoi' iiad in ihe joint pjroperty of the Hindu family. The

f,WAEA3i. principle is to Lefouindin tlie, judgment in the case oi Mai JB(d
J&,shen V. B a i 8 iia  Ham (1), and in tli,e case of B alh h a d ar p, B is h o -  
shar (2). Under these eircnmstances the appeal musfc he dismissedj 
and the decree below confirmed with costs.

Ap-jieal d'ism issed,

„  lie fan Mr. Justice SbraigM- and Mr. JusUce Xa7moocl.
I)ecemle.r'£l. .

M A D A N  G O P A L  (Plaiktiii?) •«. B H A C i W x V N  D A S  (Detendaht) *■

Civil Frooeclure CocTfi, s. G-ifljl?— Hefsrence ly Bistriot Juilge o f ^n'OGmUngs in 
Small Cavjse Court attached-fQ-r loant o f jw'iscUcti-on: '

B e f o r e  a  D i s k i c t  C o u r t  c a n  iT ia k c  a  re fe r e n c o  u n d e r  s. 6 4 G B  o f  t l ie  C i v i l  P r o c o -  

d u r e  C o 3 e , i t  m u s t  l>e o f  o p in io n  t l ia t  th e  s u b o r d in a t e  C o u r t  l ia s  c n ’o iio o u s ly  h e ld  u i x j i i  

t h e  p o in t  o f  in r is d ic t io u  i n  I’e g a r d  t o  th e  p a rfc ic u la v  s u it  h e fo v c  i t ,  M id  t h a t  th c re i'o ifo  

m a t t e r  i s  o n e i n  w in c h  t h e  in te i^ fe re n c o  o f  t l ie  H i g h  C o u r t  s l),o u ld  h e  s o u g h t .

' ^ k e  w o rd  “  s h a l l”  in  a. 6 4 0 B .>  c la u s e  ( 1 )  is  n o t  u \a n d a t o r y  h \t t  d iro e to rjr*  , :

This was a suit which was brought in the Court of Small Causes 
at Mirzapur for 'iecoYery of a sum of Rs. 114.'; alleged to be the 
balan.c,e due, ■upon a partnership account. The defence was that the 
partnership acoourits had not yet been adjusted, and that the suit 
would not lie. The Court decreed the claim in part; and held that 
the debt which the plaintiff sought to. recover was one which had
■ nothing to do with the |)artnership account/^

An application was then presented on behalf of the defendant 
to the District Judge of Mirzapur^ purporting- to be made under 
s. 646B of the Civil Procedn re Codoj and praying that the record 
pf the case might be siibniitted to the High Courl; for orderB, 
■The a.pplicatioii was based upon the contention that the suit was 
not cognizable by the Coiu’t of Small Causes. The District Judg^ 
thereupon passed the following order .

~t  ̂ ^ -^ ---------------------------------------- r*
. ^  E o fe r e n c e  u B d e r  C i v i l  P r o c e d u r e  C o d e , s. 64.G B b y  W .  T. M a r t in ,  E scj,., J i ic lg ’O 

t h e  C o u r t  o£ S m a l l  C a u s e s , M ir z a p u r .  ■ ■

( I )  I .  L .  R . ,  7  4 1 1 .  7 3 1 .  (3 )  I .  L ,  B . ,  3  A l l  4 0 5 ,



Under s. 646B  ̂let tlie record be submitted. Tlie Subordinate 1888
Judge holds that tlie debt in suit was a separate affair altogether '"i.u3AN''
ffom the partnership account. *In that view the suit was cognizable Qopal
b}?- the Small Cause Courb̂  but is submitted only at i:ec|uest of Biuo v̂as-.
iw ty.”

Stu.\icsht, J.— T̂liis professes to be a reference made by th&
District Judg'e oJ: Mirzaput uiidc-r s. 6-16B of the Cî dl Procedure 
Code o£ IS82, as,amended by Act V II ,of-1838. A suit was tried 
before the Subordinate Judge of Mirzapur sitting as a Small Cause 
Cpurt Judge, and 'was decided by a decree, dated the 5th July^
1888. Upon the 24th July the unsuccessful defendant in that 
sviit applied to the Judge o f Mivzapur for reyision  ̂ sq the petition 
is headed  ̂ under s. 646B of the Civil Procedure Cade as amended 
by s. 60 of Act Y II of 1883, It is not necessary for me to enter 
into the grounds upon which the interference of the learned Judge 
■v?(''as soixgliit. li? is sufficient to say that by two orders respectively 
dated the 24th and the gSth July, the Judge professed to, refer the 
applieatiQH for revisiqn to this Court foi,' disposal, It thereforQ, as 
S5, preliminary matter, becomes necessary to see whether the reference 
of the learned Judge has lieen regularly made; that is to say, in the 
fanner contemplated by s., GIjSB; clause (1). In my opiniouj the 
reference has been improperly made  ̂as it appears upon the facc of 
it'. Section 64i6.B̂  as I read it, provides foy th is state of things. As- 
isuming that a Com't subordinate to a Bi,strict Court has held a suit 
instituted in that Coiu't either io be cognizable by a Small Cause 
Court or not to be so cognizable; and has either failed to exercise, 
a jurisdiction vested in it by laŵ  or has e-sercised a jurisdiction not 
vested in it by law, and the District Judge is of opinion that such' 
subordinate Cou.rt has erroneously li.eld, in either of these alterna- 
tlyes, then the District Court niay, of its own motion, or at the 
motion of either of the parties, submit the record to the High Coiiut 
ynili a statement.of its reasons for considering the ‘opinion of the, 
subordinate Court with respect to the nature , of the suit to 
^p'oi êous.
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1888 Putting- it sliortl/; nay 7iew is that before a District Court can 
mate a reference tlierein̂  it must be of opinion that the suhordi- 
nate Court has erroneously held upon the point o£ jurisdiction in 
reg-ard to the particular suit before it, and having so erroneously 
held, that, thereiorej the matter is one in which the interference o£ 
the Court shouldf he soug-ht. I  do not think that' any importance 
is to he attached to the use of the word '"  shall/-’ after the phrase 
“̂‘ if required by a party/^ That is purely used in its directory 
sense j because the latter portion of the first chiuse of the section 
goes on to say, that where a District Court acts of its ô Yn motion 
it must state its reasons for considering the opinion of the 
Subordinate Judge^s Court an erroneous decision.

The learned Judge in this case has neither stated that the - 
decision is an erroneotis one, nor has he given any reasons for coming ■ 
to that conclneion. It appears to raê  therefore, that the reference 
cannot be entertained by us, and that it should be returned to the ■ 
learned Judge for him to take the matter up and deal with it in 
advertence to the observations that I  have made and.' in accordance 
with tlie provisions of s. 6I16B of the Civil Procedure Code. If he 
is of opinion that the decision of the Subordinate Judge acting' 
as a Small Cause Court Judge was right upon the question o£ 
jiuisdiction, then he should not make a reference. If he thinks 
that it was wrong, then he may make a reference to this Court_, 
recording his reasons for so doing. Let the papers be returned to 
the learned Judge with these remarks.

M aitmood, J,— I agree so entirely with what my learned bro­
ther has said, that it is scarcely necessa,ry for me to add any further 
remarks. I am however anxious, because this is the first time 
within my experience as a Judge of this Court that this new 

’ s. 64«6B, which has been passed so late as this very year, has comc 
under judicial consideration, to Say that some doubt did arise in the 
Goiirse of the hearing, in my mind, as to the exact ma,mier in which, 
the word shall was to be interpreted, especially as it comes in 
close proximity to the word ^̂ may,̂  ̂ with reference to the powers 
and duties of the District Judge. I  think my learned brother’s



view fully expresses wliy, with I’eference to the words tliat follow 
the shall we must take this “ shall not as strictly manclatoi'y, 
blit only directory; and that if that word can be used in. any 
greater sensê  it can he only as qualifying the words relating to the 
opinion of the Judge as to the erroneous exercise of jurisdiction.

I fully agree with my brother that the references contemplated
s. 64i6B are limited to cases where the District Court is of opinion 

that there has been an error in the exercise of̂  or in the declining 
exercise of jurisdiction in eases of the kind mentioned in the section. 
The whole policy as indicated by the Legislature of the enactments 
begun with Act X I of 1865, seems to be that statutes in^ari 
materia have aimed at finality of decision in eases of the Small 
Cause Court type. It is not necessary to refer to the various sec­
tions of the various Acts beyond saying tbat they uniformly uphold 
the desirability of enforcing finality to adjudications in such cases. 
That finality has been qualified by two classes of provisions; one con-- 
ferring on the highest Court of appeal the powers of revision such 
ass. 622, Civil Procedure Code, contemplates, and in particular 
with reference to Small Cause Court cases, by a provision such as 
s, 25 of the Provincial Small Cause Courts Act contemplates. 
Another manner in which the Legislature has thought fit to mitir 
g’.ate any failure of justice in consequence of the erroneous exercise 
of jurisdiction is this very section which my brother has interpreted  ̂
namely, s. 646B, -

But whilst the Legislature has been so jealously careful to 
guard against the failure of justice, as my learned brother has put 
it, these referenccs under s, 6-IBB are not intended to apply to a ease 
where a Judge has not exercised his mind to consider whether or 
not the Court below, whose judgment he was dealing with, had or 
fiad not jurisdiction. That section is limited only to cases where 
there has been an error. I fully agree in declining to. answer this 
reference, and in sending back the record to the Judge to be dealt 
with according to la^.
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