
1888 Before Sir John Bdge, K t, CJdef Justice, and Mr. Justice Tyrrell.
X>ecemler 19. JAGANNATII PRASAD (Debenbant) v. SITA BAM (PiAiNTiPP) *

JSindw Lmv—Joint JLindii family—M.oMy-deoree against deceased memher— 
cuiioti after judgme'nt-deMor’s death against joint family property not allowed,,

The mere oUaining of a simple motiey decree against a mem'ber o! a joint Hindu 
family without any steps being taien during liis lifetime to obtain attac'liment trader 
or csG cution  of the decree, does not entitle the decree-holder, after the judgment- 
debtor’s death  and a subsequent partition, to bring to sale in execution of tlie decree, 
the interest which the jixdginent-debtor iiad in the joint fa înly property.
Bunsi Koer v. Sheo Fershad Sing7h (1), JS,ai SaUcislmi v. Eai Sita Sam (2) an(S 
HaMltadar v- BisJiesliar (3) referred to.

T his was a suit bvouglit under the following eircitmstances. 
Tlie plaintiff; Bai Sita Earn; was tlie father of one Rai Manoliar 
DaS; who died on the 11th Septemher  ̂ 1874). The plaintiff and his 
son were members of a joint Hindu family, and no partition took 
place until some time after the death of Rai Manohai* Das. The 
defendant Jagannath Prasad held a simple money decree which he 
had obtained on the 24jth August, 1874, in the Court of the Sub
ordinate Judge’ of Benares, against Rai Manohar Das alone. After 
the judgment-dehtor^s death, the decree-holder for the first time 
applied for execution of his decree against the joint family property. 
Execution was resisted by the plainti: ,̂ but Hs objections were 
disallowed, and ultimately he brought the present suit for a declara- 
tion that the property in question was not liable to atta,chment and 
sale in execution of the defendant's decree.

The Court of first instance (Subordinate Judge of Meerut) 
decreed the suit, referring to the cases of BalhJmdar v. Bislmhar 
(3), Siifaj Bmisi Kter y . Sheo Parshacl Singh (1)̂  DeU Farshad t .  
Thahur Dial (4), and Goor Persliad v. Sheodeen (4j), The defen
dants appealed to the High Cpurt.

Mr. G. T. Spaniie, for the appellant.
Pandit MshamMar Nath, for the respondent.

* First Appeal No. 60 of 1887, from a decree of Babu Mirtonjoy Mukarji, 
ordinate Judge of Benares, dated the 31st March, 188V.

(]) I. L. B., 5 Cale., 148. (3) I. L. R., 8 AH, 495.
(2) I. L. 7 All., 731. (4) I. L. E., 1 AIL 105,

(5) P. H. 0. Eep., 1873, p. 137,
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Edge, C.J.j, and TyreblL j J.— Tlie plaintil  ̂ in tliis suit was 
the father of one Rai Manohar Das, against whom the defendant 
had obtained a simple money-decree on the 24th August, 1874. 
The plaintiff and his son were members of a joint Hindu family. 
The defendant here has entirely failed to proye that the son Kad 
separated from the family. Eai Manohar Das died on the lltli 
September, 1874. After the death of E-ai Manohar Das there was 
a partition of the family property between the plaintiff and another 
son or member of the family. No steps had been taken in the 
lifetime of Rai Manohar Das to obtain attachment ttnder or execu
tion of the decree. The defendant has sought; since the death of 
Rai 'Manohar Das, to have his decree executed against the family 
property. This suit was brought to have it declared that no part 
of the family property in the hands of the plaintiff was liable in 
execution of the decree of the 24th August, 1874. It is contended 
by Mr, Spm/de for the appellant, defendant below, that the mere 
fact of the defendant having ol3tained a money-deeree against Rai 
Manohar Das in his lifetime entitled him to bring to sale the 
interest which Manohar Das had during his life in the family property. 
It appears to us that there is no authority to support tliat contention. 
In the ease of SuraJ JBwisi Koer v. Bhao’Per&had Biugli (1) their' 
Lordshix>s of the Privy Council, at page 174 of the report, 
decided that execution proceedings, which had gone as far as an 
attachment and an order for sale under a money-decree, did create 
a charge which entitled the judgment-ereditor to proceed against 
the interest which the judgment-debtor had in his lifetime in 
the property wdiich was attached. It appears to us that that judg
ment was based on the ruling that an attachment and order for sale 
did create a charge. If the obtainment of a mere money decree 
would have entitled the j udgment-creditor in that case to bring the 
property then in dispute to sale, it would not have been necessary 
for their Lordships to have based their judgment on the fact that 
the attachment had taken place, and the order for sale had been 
made. The judgment m that case by implication shows that in a

(1) r. L. 5 Calco 14-a
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8̂88 case siicli as this t’ne judgment-creclitoy could not 'biing* to sale after
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JAGANN4TH ttie deatli of tlie juclg’ment-debtor the interest wliicli tlio judgment- 
Prasad debtoi' iiad in ihe joint pjroperty of the Hindu family. The

f,WAEA3i. principle is to Lefouindin tlie, judgment in the case oi Mai JB(d
J&,shen V. B a i 8 iia  Ham (1), and in tli,e case of B alh h a d ar p, B is h o -  
shar (2). Under these eircnmstances the appeal musfc he dismissedj 
and the decree below confirmed with costs.

Ap-jieal d'ism issed,

„  lie fan Mr. Justice SbraigM- and Mr. JusUce Xa7moocl.
I)ecemle.r'£l. .

M A D A N  G O P A L  (Plaiktiii?) •«. B H A C i W x V N  D A S  (Detendaht) *■

Civil Frooeclure CocTfi, s. G-ifljl?— Hefsrence ly Bistriot Juilge o f ^n'OGmUngs in 
Small Cavjse Court attached-fQ-r loant o f jw'iscUcti-on: '

B e f o r e  a  D i s k i c t  C o u r t  c a n  iT ia k c  a  re fe r e n c o  u n d e r  s. 6 4 G B  o f  t l ie  C i v i l  P r o c o -  

d u r e  C o 3 e , i t  m u s t  l>e o f  o p in io n  t l ia t  th e  s u b o r d in a t e  C o u r t  l ia s  c n ’o iio o u s ly  h e ld  u i x j i i  

t h e  p o in t  o f  in r is d ic t io u  i n  I’e g a r d  t o  th e  p a rfc ic u la v  s u it  h e fo v c  i t ,  M id  t h a t  th c re i'o ifo  

m a t t e r  i s  o n e i n  w in c h  t h e  in te i^ fe re n c o  o f  t l ie  H i g h  C o u r t  s l),o u ld  h e  s o u g h t .

' ^ k e  w o rd  “  s h a l l”  in  a. 6 4 0 B .>  c la u s e  ( 1 )  is  n o t  u \a n d a t o r y  h \t t  d iro e to rjr*  , :

This was a suit which was brought in the Court of Small Causes 
at Mirzapur for 'iecoYery of a sum of Rs. 114.'; alleged to be the 
balan.c,e due, ■upon a partnership account. The defence was that the 
partnership acoourits had not yet been adjusted, and that the suit 
would not lie. The Court decreed the claim in part; and held that 
the debt which the plaintiff sought to. recover was one which had
■ nothing to do with the |)artnership account/^

An application was then presented on behalf of the defendant 
to the District Judge of Mirzapur^ purporting- to be made under 
s. 646B of the Civil Procedn re Codoj and praying that the record 
pf the case might be siibniitted to the High Courl; for orderB, 
■The a.pplicatioii was based upon the contention that the suit was 
not cognizable by the Coiu’t of Small Causes. The District Judg^ 
thereupon passed the following order .

~t  ̂ ^ -^ ---------------------------------------- r*
. ^  E o fe r e n c e  u B d e r  C i v i l  P r o c e d u r e  C o d e , s. 64.G B b y  W .  T. M a r t in ,  E scj,., J i ic lg ’O 

t h e  C o u r t  o£ S m a l l  C a u s e s , M ir z a p u r .  ■ ■

( I )  I .  L .  R . ,  7  4 1 1 .  7 3 1 .  (3 )  I .  L ,  B . ,  3  A l l  4 0 5 ,


