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merely a nominal one in eollusion with Chajmal Das, mortgagee, 1858 _
who was still in possession, The findings therefore indicate no such Snn; Lau
transfer of mortgagee’s rights by subrogation or otherwise as would BIrAcwAN
entitle the appellant Shib Lal to any modification of the lower Das.
Court’s decree, and since Chajmal Das was no party to this htiga-
tion, and the other two defendants Sri Ram and Ram Prasad have
not joined in this appeal, the case requires no further discussion,
their rights not being involved in this appeal.

I dismiss the appeal with costs,

Broouvnst, J.—1 coneur in dismissing the appeal with costs.

Appeal dismissed.

e

Before M. Justice Straight and Mr. Justice Makmood. 1888 ‘
BHUPAL RAM (DrrespAnt) v. LACHMA KUAR AND oTHERS (PLATNTIFFS. )% November 29.

SR

Hindu Laow—Hindw widow—dlienalion by widow to her married daghter—
Reversioner~Declaratory suit-—~dct T of 1877, (Specific Relief Act), s, 42.

The effect of a gift by a Hindu widow of her deceased husband’s estote to her
doaghter, is mevely to accelerate the latter’s succession and put her by anticipation in
possession of her life-estate, and therefore affords no cause of action to a reversioner
to maintuin a declaratory suit impeaching the gift.

Per MAEMOOD, J., that in the exercise of the discretion allowed to the Couxt by
5. 42 of the Specific Bolief Aet, a declazatory decree should be xefused to the plaintift
in such a case, where the donee was a married woman and ecapable of bearing a son

who would be the nexb reversioner fo the full ownership of the estate of the doner’s
decgaised husband,

Indar Buwarv. Lalts Prasad Singk (1) and Udkar /S'my)i V. Raneé Koon
wur (2) referred to.

Tue facts of this case are stated in the judgment of Sﬁraight, J
The Hon, 7. Conlan and Pandit Ramn Chand for the appellant,

Maulvi Abdul Majid, The Hon. Pandlt Ajudkm Nath, and Mir
Zodur Husain, for the respondents,

Strarent, J.—This appeal velates to a decleu*atory suit brought
by the plaintiﬂffappellant before us, in the Court of the Subordinate

#First Appeal No. 29 of 1887 £rom a decree of Maulvi Mirza Abid Al Khan, Sub~
ordinate Judge of Shihjahnpur, dated the 10th November, 1886,

(1) LL R4 A1 582,  (2) 1Agm, 234,
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Judge of Sahdranpur, on the 10th April, 1886. In ovder to make

the grounds upon which T am about to dispose of this appeal intel
ligible, it will be convenient here to state & gencalogical tree (=

Balkishen
{comwon ancestor).

| l
Bhumi Shankar Chota Lal. Ganga Prasad,

(died withount
1ssue), Angan Tal,
Bhtq‘u!ul Ram, Ram M;mn:i, Rawu
platutiff, Prasad, married married
Lachma Kuar, Tiloki
(defendant),

Ctanesh Knar
(danghter).

From the above genealogical tree it will be seen that Balkishen
had three sons, of whom Bliumi Shankar died without issue, Ganga
Prasad had two sons, of whom Manna Ram predeceased Ram Pra-
gad, leaving bebind lim a widow named Tiloki Kuar., Ram Prasad,
therefore succeeded to the property qf Manna Ram, and when he
died he left a widow named Lachma Kuar and a daughter Ganeslt
Kuar, The ground on which the plaintiff comes into Court is that,
wpon the 20th April, 1883, Lachma Kuar, the widow of Ram Prasal,
and Tiloki Kuar, the widow of Manna Ram, joined together in exe-
cuting a deed-of-gift in respeet of certain property which had
belonged to Ram Prasad and Manna Ram. Ttis not necessary for the
purpose of disposing of this appeal to enter into the question of‘faef:’,
wlich arose in the case in the Court below, or to discuss the groundy '
upon which the learned Subordinate Judge dismissed the plaintift’s
suit, Itisenough for the purposes of this judgment to deal with the
two questions which have been raised here to-day as an answer te the
appeal preferred by the plaintiff, the answer being upon grounds of
law and law only :—First, that in the presence of Ganesh Kuax, the
plaintiff, even admitting him to be the son of Angan Lal, had no
focus standi to- maintain the suit; and, sceondly that, Ioolqng to
the nature of the transaction of gilt and the position of the donee,
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Ganesh Kuar, no cause of action had acerued to the plaintiff to en-
title him to come into Court and maintain this declaratory suit.
Upon the first question, as to the locus stands of the plaintiff, had
any contest taken place in regard to that, it might possibly have
brought two rulings of my brother Mahmood and myself, one re-
ported at page 428, and the other abpage 431 of the Indian Law
Reports, 6 Allahabad, Madari v, Malki, and Balgobind v. Bam
Kumar, into éonflict. But fortunately that conflict is avoided, and
it hecomes unnecessary for us jointly to eonsider the correctness or
otherwise of owr respective rulings, because Pandit Ajudhia Natk,
who represents the respondents here, says that he does not question
the locus stand? of the plaintiff to come into Court and maintain
his action, In other words, he is willing to concede that, by the
united action of Lachma Kuar and Tiloki Xuar, the plaintiff, as the
next reversioner, was entitled to pray for the declaratory relief which
he has sought by this suit, Consequently the first contention need
not be further dealt with, and it is only necessary for me to consider
the second argument addressed to us on behalf of the respondents,
namely, that the plaintiff had no cause of action upon which he wasg
entitled to maintain such a suit as that which he has now brought.
Tt is to be observed from the genealogical tree above given that the
donee, under this deed-of-gift from Tiloki and Lachma Kuar, was
the daughter of Lachma Kuar. Itis clear that the whole of the
prdperty-’ which had belonged to Manna Ram had passed into the
hand of Ram Prasad, the father of the girl Ganesh Kuar, and that
i the ordinary course of succession after the death of Ram Prasad,
his widow Liachma Kuar will first take the life-estate, and nupon her
‘decease the daughter will take the life-estate, subject of course to
any son being horn to her, 'The effect, therefore, of the transaction
-of gift, which took place upon the 28th April, 1888, is nothing more
nor ess than to use the words of my brother Mahmood, in the case
of Indar Kuar v. Lotta Prasad Singh (1) 10 accelerate her succes-
sion to the property and to entitle her to immediate succession.”

Tn other words, all the effect that this deed-of-gift had; was to put
Musammat Lachma Kuar out of possession of her life-estate and to

(1) IL'L. R. 4. AlL 532,
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put Ganesh Kuar, her daughter, by anticipation into possession of
her life-estate. There is another authority for this view of the
matter in Udkar Singh v. Ranee Koonwur (1), where it was held by
Chief Justice Sir Walter Morgan and Mr. Justice Pearson, that a
reversioner has no present ground of action to set aside a transfer made
by a widow in favour of her daughter, as his reversionary right was
not prejudiced thereby. Tlis is also a distinet authority fox holding
that no eause of action accrued to this plaintiff to comeinto Court and
ask for a decree such as that which he sought in the present suit.
Under these circumstances and npon these grounds, without entering
the merits of the learned Subordinate Judge’s decision, I am of
into opinion that this appeal should be, and it is, dismissed with costs.

Mamwoop, J.—I am of the same opinion, and as my learned
brother has pointed out that in the two cases, Madari v. Malls (2)
and Balgobind v. Lam Kumar (3), the views which my learned
brother and T gave expression to are somewhat in conflict, it is un-
necessary to explain that conflict, or to arrive at any definite conclu-
sion so far as the question of Zloews standiis concerned, because as
the learned Pandit has conceded, in either case, the fact that Ganesh
Kuar is the donee from Tachma Kuar, would prevent any such plea
being raised against the piresent plaintiff-appellant as that of absence
of locus stamdy, it his allegation of the relationship with the de-
ceased Ram Prasad is to be aceepted. I must not, therefore, he
understood to lay down any rule in this case on that point.

. The next thing I wish te say is, that this is admittedly a decla~ -
ratory suit, and, therefore, a suit governed ly the provisions of s,
4R of the Specific Relief Act (I of 1877). That enactment, and
that clause in itself, contains the quintessence of the rule of equity
governing such matters and guiding the practice of the Courts of
Chancery in England. The words of that section are clear , and
it only affirms the practice of the English Court of Chancery when
it says that a declaratory relief is not a matter of right, and isin
the discretion of the Cowrt. Here the lower Comt, although 1‘0 has

(1) 1 Agna, 234, () 1. 1. B G AL 428,
(3) L L. B. 6 Al 431,
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passed its judgment upon matters of evidence, has practically come 1888
to the conclusion that the plaintiff should not Le allowed to have Brypsn Rax
declaratory relief, I am afraid that the Court was wrong in think- Lcmars
ing that there was a cause of action entitling the plaintiff to main- KUaR,
tain such a suit. My opinion is that, if for no other reason, the
solitary reason that this lady, Ganesh Kuar (who is admittedly living
and a married daughter of the last full proprietor), is the donee,
and that she is 2 married woman, her hushand being still living,
would be enough to require that a proper exercise of discretionary
powers should not include a decree such as the plaintiff demanded.
Therefore the econclusion of the judgment of the Court below is just
the vesult which my learned brother Straight hag arrived at, though
by a different process of reasoning.. It is the same as that at which
I have also arrived, for the reason that the donee, Ganesh Kuar, is a
married woman, and having the possibility of bearing a son, who
would be the next reversioner to the full ownerhip of the estate of
Ram Prasad. Iagreein the judgment and the decree which my
learned brother has made. )
Appeal dismissed.

Before Mr. Justice Straight and Mr. Justice Maknood. 1888
KUAR DAT PRASAD SINGH (Drronpant) o. NAHAR SINGH anp ommmpg  2vovember 80,
(PraryTIFFs).*
.Pre -emption— Wajib-wl-ars—Partition of village znto separate mahdls— New
" wajib-ul-arz for each makhdl.

Cuses where, after the division of a village area into separate mahdls for which no
new wajib-ul-arz is drawn up; the old wayid-ul-ars for the whole arca has heon held to
apply generally to the new mahdls, and such division has been held not to.affect
covenants existing between the co-sharers under such wayib-ul-arz, distingnished from
cases where a new wajth-ul-arz has after the division been drawn up for each malidl,
Gokal Singh v. Manwnw Lel (1) and Jui Bam v. Mahabir Rai (2) veferred to.

Bus facts of this case are stated in the judgment of Straight, J,

The Hon. 7. Conlan, Mr. &, E. 4, Ross, and The Hon, Pandit
Ajudlia Nat/&, for the appellant.

* Pirst Appeal No. 88 of 1887, from a deeree of Babu Abinash Chendar BnnerJl,
Subordinate Judge of Aligarb, dated the 5th Decembor, 1886.

(1) L L. R, 7 ALl - 2j LL.B, 7A11 720,



