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1888 In my opinion the plaintifts had no legal right upon which to cone

[ SRS S

cnmor Dap | into Court and claim recoupment or contribution to the extent of
BrAAN “one-half the amount paid. I think the appeal should be decreed ;
Dis. that the judgment of the learned Judge should be set aside and that
of the first Court restored. The defendants-appellants are entitled

to their costs 1n all Courts.

Mammoon, J —My opinion in this ease coincides entirely with
the views to which my learned brother has given expression, I need
only add that any other of view of the law would amount to saying
that the effect of s. 70 of the Contract Act is to enable a total
stranger, without any express or implied request on behalf of a debtor,
to put himself into the shoes of the creditor Ly the simple fact of
paying the debts due by such debtor., T do not think that the section
could have been mtended to involve such results.

Appeal allowed,

1858 Before M. Justice Brodlurst and Mr. Justice Malkmood.
| November 27. SIIB LAL (DERESDANT) ». BHAGWAN DAS (Pratntree) %
et N } .

Fendor and purchaser—Post payment of purchase-money —~Execulion, regis-
iralion apd delivery -of sale-deed— Completion of sale—Right of  purchaser lo sue
for possession—Act IV of 1852 (Transfer of Property Act), s. 54. ’

Non-pryment of the purchase-money Goes not prevent the passing of the owner-
ship of the property sold from the vendor to the purchaser : and the latber, notwith-
standing such non-payment, can maiutain & snit for pessession of the property, subject
to such equitics, restrictions or conditions as the nature of the case may require,
Dlohun Singh v. Shib Koonwer (1), Goor Purshed v. Nunda Singh (2), Heera Singlh :
v. Ragho Nuth Selai (), and Umedmal Motiram v. Dave (4) referred to.

The difference hetween an executed contract of sale and an excentory coutrnct to
sell observed on.  Thbal Begam v. Gobind Prasad (5) dissented froin. ‘

A deed of sale of immovedlle property lnving heen dnly cxeeuted and regis-
tered, and delivered, and the purchaser having paid 2 portion of the purehnse-moncy
_ to the vendor’s ereditors—held, with reference to s 54 of the Traunsfer of Droperty

.~ Second Appeal No. 630 of 188%7 from a decros of C. W. P, Watts, Tinq., Dia:
trict Judge of Moradabnd, dated the 22nd December, 1880, confirming a- decree of

%g&lvi Zain-ul-abdin Khan, Subordinate Judge of Moradabad, dated the 81st” August,

(1) N. W.DP.IL C. Rep. 1866 p. 85, (3) . W. P, TL. €. Rep. 1868 p. 30,
(2) N. W. P, I, C. Rep. 1866 p. 160, (4) T. L, R. 2 Bom. 54117" ‘1
' ) L L. R, 3 AL 77, ‘
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Act (IV of 18682) that these facts amounted to a foll transfer of ownerslip, and the
purchaser could maintain a suit for possession of the property sold, notwithstanding
that Ite had not paid the balance of the purchase-money to the vendor or to a mortga-
gee of the property, as stipulated in the deed.

The facts of this case ave stated in the juc‘lgment of Mahmood, 3.

Pandit Ralfon Chend and Babu Jogindre Nath Chowdiri, for
the appellant.

Kunwar Shivanath Sinha and My, Khushwalkht Rai, for the ve-
‘spondent,

Maumoop, J.—In order to explain the points of law which arize
in this case, it is necessary to recapitulate the facts and the findings
at which the lower Courts have concurrently arrived.

The defendant Sri Ram was the owner of a ten-biswas share n
the village, and he executed a usufructuary mortgage theveof in
tavour of one Chajmal Das on the 1st June, 1861, and placed the
mortgagee in possession. It has also been found that the aforesaid
Sri Ram borrowed further sums of money from Chajmal Das and
hiypothecated the ahove-mentioned property as security for repay-
ment of the loan. These sums are stated in the first Court’s judg-
ment to have amounted to about Rs. 2,338, hut apparently this
sum is not the vesult of any regular calculation, as no mortgage-
aecount appears to have been taken, Chajmal Das being no pmy
fo this h‘cw ation.,

The Courts helow have also concurred in finding that the defen-
dant Sri Ram ewed Rs. 406 to one -Hargo Lal on a bond dated the
10th June, 1884, and Rs, 900 to one Dalip Singh,

On the 3rd July, 1884, 811 Ram executed a registered sale-deed
“whereby he conveyed the above-mentioned ten biswas to Bhagwan
Das, plaintiff-respondent, in lieu of Rs. 4,800, The sale-deed speci-
fies these sums to be paid in the following manner.

(1) Rs. 406 to he paid to Hargo Lal.
(3 Ks. 00 Dalip Singh.

{3) Rs, 622 » - Chajmal Das; on lis mort gw' ool Ist June,

1861,
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(4) Rs. 2,872, heing the halance, to be paid in cash to the vendor
Sri Ram, defendant, thus making up the total sum of s, 4,300
purchiase-money,

It will be observed that the above-meuntioned items take no
account of the hypothecation charge of Chajmal Das on the pro-
perty sold, and this circumetance appears to he the main cause of
the present litigation,

On the 8th July, 1884, Sri Ram exceuted snother sale-deed
of the same property in favour of the defendant Shib Lal and
registered it the next day. The consideration of that sale is ulso
mentioned in the deed to he Rs. 4,500 made up of various items
mentioned thercin.

The words of the deed are 1

“That out of the said consideration-money, Rs, 622 for pay-
ment to Chajmal Das mortgagee, Rs. 134 for payment to Kanhys
Lal, and Rs, 406 for payment to Hargo Tial bania of Jalalabad, in all
Rs. 1,162, were left with the vendeo; and Rs. 2,438, due by the
vendor to the vendee were credited in the acconnt, and the remain-
ing sum of Rs, 1,200 was received in cash from the vendee and was
applied to his use by the vendor,”

It will be observed that this specification mentions the sum of Rs.
622 due on Chajmal Dus’ mortgage and also the sum of Rs, 406 due
to Hargo Lal, but meations nothing asto the Rs, 900 specified in the
sale-deed ol the 3rd July, 1884 to Le due to Dalip Singh, Farther,
it is to be noticed that in this latter sale-deed no specilic mention is
made of the hypothecation charge of Chajmal Das, and the other
items mentioned in the sale-deed are different to those mentioned
in the earlief’ sale-deed of the 8rd July, 1884,

The plaintiff Bhagwan Das relying upon his sale-deed of the
3rd July, 1884, applied to the revenue authorities for mutation of
names in his favour, but his application was resisted by the defendant
Shib Lal on the grownd of the sale-deed which he had obtained from.
Sri Ram on the 8th July, 1884, The objections prevailed, and
Bhagwan Das’ application. being disullowed, the name of Shib Yal
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was entered in the Government revenue records on the 24th June,
1885, as the owner of the ten-biswas share above-mentioned,

Subsequently, Shil Lal executed a #/efa lease of the property
on the 14th July, 1885, in favowr of Ram Prasad, who has in con-
sequence been impleaded as a defendant in this suit,

The above mentioned facts explain the position of the parties in
this litigation. - The dispute amounts to the question whether the
plaintiff Bhagwan Das’ sale-deed of the 8vd July, 1884, was a valid
and perfected conveyance so as to render the defendant Shib Lal’s
sale-deed of the 8th July, 1884, null and void.

The plaintiff came into Court alleging that in accordance with
the terms of his sale-deed of the 8rd July, 1884, he duly paid Rs. 406
to Hargo Lal and Rs, 900 to Dalip SBingh on behalf of the vendor
S1i Ram ; that immediately after the execution of the deed the
plaintift discovered that besides the sum of Rs. 622 mientioned in
the sale-deed to be paid to Chajmal Das on his mortgage, the latter
held further hypothecation charges on the property, to the extent of
Rs. 2,200 ; that therefore the plaintiff instead of paying the sum of
Rs. 2,872, which was to be paidin cash to the vendor Sxi Ram, only
paid Rg, 672 to him in cash and kept the balance of the purchase-
money for payment of Rs. 622 due on Chajmal Das’ mortgage, and
the remainder due to Lim for his hypothecation charges; that the
defendant vendor Sri Ram in collusion with Chajmal Dag and Slib
Lal executed a fraudulent and nominal sale-deed in favour of the
latter on the 8th July, 1884, and the latter fraudulently and in col-
lusion with Chajmal Das obtained possession and mutation of names
on the 24th June, 1885, and thereafter executed a ¢kelz lease in
favour of the defendant Ram Prasad. Upon these allegations the
plaintiff prayed for proprietary possession of the 10 biswas share hy
establishment of his right under the sale-deed of the 3rd July, 1884,
and nullification of the sale-deed of the 8th July, 1834.

The suit was resisted by all the three defendants upon similay
pleas.  They urged that the plaintiff’s sale-deed had been fraudulently
~obtained by him from the defendant Sri Ram ; that the plaintiff had
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paid no portion of the purchase-money to the defendant-vendor;

that therefove the sale remained inoperative ; and that the plaintiff
having thus declined to carry out the terms of the sale, the vendor
Sri Ram executed the sale-deed of the 8th July, 1884, in favour of
the defendant Shih Lal, who had since redeemed the mortgage of
Chajmal Das and had obtained possession.

The Courts below have concurred in finding that the plaintiff’s
sale-deed of the 8rd July, 1884, was a bond fide and valid transaction ;
that in accordance with its terms the plaintiff had paid on hehalf of
the vendor Sri Ram Rs. 408 to Hargo Lal and Rs. 900 to Dalip
Singh ; but that he had failed to prove the payment to Sii Ram of
Rs. 672, and that he had not paid the mortgage-money due to
Chajmal Das owing to the latter’s collusion with the vendor S
Ram and refusal to accept payment of the money. On the other
hand, the Courts below have found that the sale-deed of the 8th July,
1884, in favour of the defendant Shib Lal was an entively nominal
and fraudulent transaction, being the result of collusion between him -
and Chajmal Das and Sri Ram; that the defendant Shib Lal was a
tool in the hands of Chajmal Das and was in reality acting for lim ;
that “Shib Lal did not pay o pice of the purchage-money or the
mortgage-money of the disputed property,” ‘although he obtained a
receipt of the mortgage-money from Chajmal Das, that “although
Shib Lal is shown to be in possession of the disputed property, yet
in fact the disputed property isup to this time in the mortgagee
possession of Chajmal Das.”

Upon these findings the Courts below have decreed the plain-
tifl’s claim for proprietary possession against all the three defendants,
subject to the condition that the plaintiff should take an account of
what is due to Chajmal Das for lis mortgage and hypothecation

charges and pay the same to him, and after deducting such amoung

“ whatever will remain out of the purchase-money due by the plain~
tiff to the defendant-vendor shall be formally recovered by the httex
from theformer.”

From this decree the defendants Sri Ram and Shib LLl appealed.,
to the lower appellate Court, and the plaintiff appears to have pre-
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ferred cross-objections in respect of so much of the decree as sub-
jected the decree for possession to payment of mortgage-money to

Chajmal Das.

The lower appellate Court, however, dismissed fot% the appeal
and the cross-objections, thus confirming the first Court’s decaee.

This second appeal has heen preferred only by the defendant,”

Shib Lal on four grounds, of which the third which impugns the
lower Court’s finding that Rs. 900 were due by the vendor St Ram
to Dalfp Singh and were paid to the latter by the plaintiff as part of
the purchase-money, cannot be entertained in second appeal, as it is
a pure question of {act.

In support of the first and second grounds, it is contended that
) inasmuch as the lower Courts themselves have found that the plain-
#iff had not paid the full consideration of the sale-deed of the Svd
July, 1884, that deed could confer no ownership upon bhim and the
suit was therefore unmaintainable. Itis further argued that the
plaintif-respondent having refused to pay the vendor the amount
due to him as purchase-money, the latter was entitled to execute the
second sale of the 8th July, 1884, in favour of the defendant-
appellant, Shib Lal. ‘

. “In support of this contention the learned pleaders for the appel-
lant rely upon the ruling of this Court in Thbal Begam v. Golind
Prasad (1) where, under somewhat similar circumstances, it was held

that & purchaser who had only paid a portion of the purchase-

money could not maintain a suit for Ppossession of' the purchased
property, as the contract of sale could notbe regarded as: complete
as there had heen ¢ a manifest Witliholding of the purchase-money.”
In that case the purchase-money was Re. 16,000, the sale-deed had
been duly executed and registered, and out of the consideration
money Rs. 2,000 had been paid in cash to the vendor and the re-
maining Rs. 14,000 were to he applied by the plaintiff-purchager
towards the payment and dischaxge of certain hond-debts due by the
vendor and charged upon the purchased property. The plaintiff-
vendee had not up to the dabe of the suit paid off those debts, and
(1) L'LoR. 3 AlL 77,
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it was held that this omission rendered the sale incomplete so as to
preclude the plaintiff from claiming possession as owner of the pur-
chased property.

- The Courts below have not followed that ruling, holding, as
they seem to do, that it was distingunishable from the present case.

T am afraid T cannot take the same view; for if that ruling lays
down any rule of law, it goes the length of holding that non-pay-
ment of a part of the purchase-money by the vendee prevents the
passing of ownership to him and precludes him from suing for pos-
session of the property which he has purchased, although the sale-
deed has been duly vegistered and delivered to him and a portion of
the purchase-money has been received by the vendor. If thisis a
correct interpretation of that ruling, its principle is dirvectly appli-
cable to this case ; and heve the plaintiff-respondent having distinctly
failed to prove the payment of the entire purchase-money, his suit
would stand dismissed if the above-mentioned ruling were followed,

T regret, however, with due respeet, T am unable to follow that
ruling, for it seems to me to proceed upon disregarding the distine-
tion bebtwéen a contract of sale and a contraet fo sell, the former
being an executed contract and the latber appertaining to the class of
executory contracts. O, to use the technical langnage of jurispru-
dence, sale creates a jus in ren, as it passes ownership immediately
when it has been executed ; and a contract to sell is a jus ad rem, for
it only creates an obligation attached to the ownership of property
and does not amount to an intercst therein.

This juristic distinction is Tully recognised in s, 54 of the Transfer
of Property Act (IV of 1882), and forms the basis of many a rule
of law and equity, such as the doctrine of notice to bond fide trans-
ferees in connection with specific performance of contracts, 1 may
gay here that I have had the advantage of conferring with my brother
Straight, who was one of the learned Judges who decided the cage
of Ikbal Begam v. Gobind Prasad (1) with regard to that ruling, and
Lie hags authorised me to say that, so far ashe is concerned, e has more

(1) LL. R, 3 Al 77,
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than once stated from the Bencl that the case was always a very
doubtful authority and that since s. 54 of the Transfer of Property
Act came into force, it can fio longer be considered as an - autho-
rity.

Now, in the present case, the Courts below have found that the
sale-deed of the 3rd July, 1884, was duly executed, registered and
delivered to the plaintiff-vendee, who has paid a portion of the
purchase-money to the vendor’s ereditors, I hold that these facts
in themselves amount to a full transfer of ownership to the plaintiff-
vendee, notwithstanding the circumstance of his having either
omitted, refused or been unable to pay the balance of the purchase=
money to the vendor Sri Rarm or the mortgagee Chajmal Das. The
plaintiff could therefore maintain this suif, which is in the nature,
not of an aetion for specific performance of contract, but an action
for ejectment. Such an action ean be maintained by any one who,
like the plaintiff in the present case, has acquired the ownerslip of

immoveable property, though, of eourse, in a case such as this, in

common with some other classes of cases, equities may exist in
favour of the defendant, so as to subject the decree for possession
to vestrictions and conditions appropriate to the eircumstances of
each cage,

In the present ease, howevey, 1o such equities can exist in favour
of the defendapt—appéllaut Shib Lal, who, as I have already said,
has been found by the Court below to have obtained the.sale-deed
of the 8th July, 1884, with knowledge of the plaintift’s earlier sale-

~ deed of the 3rd July, 1884, and to have paid no portion of the pur-
chase-money nor to have obtained possession of the property, but to
have acted simply as a nominal vendee in the interests of the morf<
gagee Chajmal Das, who was in collusion with the vendor S1i Ram
defendant.

Tt follows from what T have said that there is no force in the
contention urged in the second ground of appeal, that in consequence

- of the non-payment by the plaintiff of a portion. of the purchase-
money of the sale-deed of the 8rd July, 1884, the vendor Sri Ram

had any rightsin the property to convey to the appellant by thesale: .
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deed of the Sth July, 1884. This view is supported by the principle
of the 1ulings of this Court in Mokun Singh v. Musammat Shib
Eoonwer (1), Goor Prasad v. Nunda*Singh (2), and by the raling
of the Bombay High Cowrt i Uwedwal Motiram v. Dava (3),
which was a much stronger case than the present, because there the
vendee had paid mo portion of the purchase-money, and having
confessed his inability to pay the same, had returned the sale-deed
to the vendor. These various rulings are not in fnll accord with
each other as to the exact form of the decree which should Le passed
in such cases, but they are unanimous in laying down the principle
that non-payment of a portion of the purchase-money does not
prevent the passing of ownership from the vendor to the vendee,
and that guch vendee can maintain a suit for possession.

The raling in Goor Prasad v. Nunde Singh (2), so far as if
declares that a deeres for possession in favour of favour of a vendee
who has paid only a portion of the purchase-money cannot be sub-
jected to a condition of payment of balance of the purchase-money,
is, as I respectlully thinlk, scarcely consistent with the procedure
and rules of the Cowrts of equity and the rulings which I have
cited. Butbas T have already said, the present appellant Shib Lal is

entitled to no equities such as would require any modification of the
lower Court’s decree, 8o £ar as he is concerned, and I need not dwdl
upon the matter any further,

Tt now remains only to disposc of the contention urged in the
fourth ground of appeal which proceeds upoun the assumption that
Chajmal Das, the mortgagee, had transferred his vights to the appel-
lant. Upon this assumption it is contended that the appellant was
entitled to some kind of len upon the property in suit,

As to this part of the case it is enongh to say that the findings
of fact at which the lower Courts have arrived contradict the
va.ssumption upon which the plea proceeds. They have found that
the appellant paid pothing either to the vendor, Sri Ram, or to
the mortgagee, Chajmal Dag, and that his position in the matter was

() NoW. . H.C. Bep 1800 3. 5. (2) N, P H. O, Bop. 3800 160,
(@) I, I B, 2 Bom, 547
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merely a nominal one in eollusion with Chajmal Das, mortgagee, 1858 _
who was still in possession, The findings therefore indicate no such Snn; Lau
transfer of mortgagee’s rights by subrogation or otherwise as would BIrAcwAN
entitle the appellant Shib Lal to any modification of the lower Das.
Court’s decree, and since Chajmal Das was no party to this htiga-
tion, and the other two defendants Sri Ram and Ram Prasad have
not joined in this appeal, the case requires no further discussion,
their rights not being involved in this appeal.

I dismiss the appeal with costs,

Broouvnst, J.—1 coneur in dismissing the appeal with costs.

Appeal dismissed.

e

Before M. Justice Straight and Mr. Justice Makmood. 1888 ‘
BHUPAL RAM (DrrespAnt) v. LACHMA KUAR AND oTHERS (PLATNTIFFS. )% November 29.

SR

Hindu Laow—Hindw widow—dlienalion by widow to her married daghter—
Reversioner~Declaratory suit-—~dct T of 1877, (Specific Relief Act), s, 42.

The effect of a gift by a Hindu widow of her deceased husband’s estote to her
doaghter, is mevely to accelerate the latter’s succession and put her by anticipation in
possession of her life-estate, and therefore affords no cause of action to a reversioner
to maintuin a declaratory suit impeaching the gift.

Per MAEMOOD, J., that in the exercise of the discretion allowed to the Couxt by
5. 42 of the Specific Bolief Aet, a declazatory decree should be xefused to the plaintift
in such a case, where the donee was a married woman and ecapable of bearing a son

who would be the nexb reversioner fo the full ownership of the estate of the doner’s
decgaised husband,

Indar Buwarv. Lalts Prasad Singk (1) and Udkar /S'my)i V. Raneé Koon
wur (2) referred to.

Tue facts of this case are stated in the judgment of Sﬁraight, J
The Hon, 7. Conlan and Pandit Ramn Chand for the appellant,

Maulvi Abdul Majid, The Hon. Pandlt Ajudkm Nath, and Mir
Zodur Husain, for the respondents,

Strarent, J.—This appeal velates to a decleu*atory suit brought
by the plaintiﬂffappellant before us, in the Court of the Subordinate

#First Appeal No. 29 of 1887 £rom a decree of Maulvi Mirza Abid Al Khan, Sub~
ordinate Judge of Shihjahnpur, dated the 10th November, 1886,

(1) LL R4 A1 582,  (2) 1Agm, 234,



