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entitled to recover from eacli tenant of tlie, nialiM their proportioiiate 
sliare o£ rent, leaving the remainder to be collected hy the otliei’ 
co-sharers in projiortion to their respective shares in the maliaL The 
section says that such is not to be the case; unless local custom or 
special contract is established. Now. in the present ease the Court 
ol first instance observes :— No attempt has been made and no 
evidence has been adduced to prove the existence of any such custom 
in this case/-' and the lower appellate Court has used even more 
emphatic laug’uag“e,, The learned Judg-e of that Court observed:—

Custom was not set up in the Eevenue Court. There is no 
sufficient proof of the alleged harassing and destructive custom, and 
partial admissions of some of the respondents if embodied in the 
'w a ji l- u l- a rz  would^not convince me that such, monstrous custorQ 
prevailed/■*

Sitting here as a Judge of second appeal I  must accept these 
concurrent findings of fact  ̂and must hold that the plaintifEs have 
jSiiled to prove any such custom as would entitle them to the declara­
tion that they have a right to realize or claim only their propor­
tionate share of rent from tenants in the niaJial in opposition to the 
general rule of the rent-law of these Provinces enunciated in s. 106 
of the Rent Act. It follows that neither the declaration nor the 
money which they claim in this suit as the consequence of such 
declaration can be awarded to the plainti£l:s-appollants.

For these reasons the grounds urged in appeal cannot prevail 
and I dismiss the appeal with costs.

Appeal dismissed^

. 1E88 
Tvomthler 12, B efori-M r. Juitice MaJmooch

MUHAMMAD SULAIMAN (.TuDGMroT-BBBiOB) J n U K E I  LAB' 
(Deceee'HOldee).^

^mecuiion of decree— Comjjromise^Hsfoppel— CivU Î rocadtire Code, ss. 257

3V5, C47-
Although a Conrt eseeutuig a dccreo Is Ijound by tlic terms tlioreof, ausl catuiofca^d 

to or vary or go behind them, the effect of s. 37S read with s. 64V of the Civil Procodrae

* Second Appeal Ko, 1-lOS of 1887 frbni a decrec o£ B. G-. Hardy, Bsfi.j Pupyjy* 
Conn-rjissionei' of Jhansi, dat«d tho I3th July, 1887, dm-ucs oi Faimt
Oojial llao, Deputy Collector of Jhaiisi, dated the 30th May, 18S7.



J s v K K i  L a i ,.

Code is tliat, wlieE a dccree is put into execution, tlic proceedings taliea tLerefor'amoiint 1883 
to a,separate litigation iu which tlic parties can enter into a-comiwoiiiisc nmdi in the Muh vjrxT~" 
same manner as in a regular suit. Suoli a coniprouiise does not estiiigu’s''i tlie decree ; Suiaimajt 
and tte Court executing the decree is hound, subjcct to the conditions iad’cated by s.  ̂  ̂ «■
375, to give effcct to thti cottipromise. lu execution proceedings the word “  suit ”  in 
s, 375 must, with reference to s. 6-i7, be read as meaning “ cxecutioij decree/’ By- 
reason o£ the words in s. 375,“ lawful agrecnient or compromise,”  tlis provisions of s.
257A 'become applicable to such a case; and, so long as the requirements of that section 
ai-e satisfied, the compromise becomes a part of the decree itself, and—at least as 
between the decreo-holder and the judgmeut-debtor—can bo given effect to in execu* 
tion of the decree.

When such a compromise has been duly made and sanctioned by the Court 
executiiig the decree, neither the decree-holder nor the judgment-debtor can resile from 
the position assumed by them in the matter of the co m p ro m isG .

Even if such a compromise has been Irregularly sanctioned bjy. the Court execut­
ing the decree—the irregularity not amounting to want of jurisdiction— t̂he conipro- 
Hiise must take effect until the order sanctioning it is set aside, aiidj until that happens, 
the parties are bound by it in all proceedings relating to the execution of the decree, 
and, where they have acted npon it, they are estopped thereafter frt>m q.uestioning its 
validity.

Siia Earn v, Dasrath Das (1) followed, Deli Eai v. Gohai Frasad (2)j, 
iZflm LalcJian Eai v. BaJcJdatir Sal (3), Fateh MuTiammad v. Gopal Das Gang<%
V. Murlidhar (5), Sheo Q-olam Lai v, Bmi ^rosad (6), Lahslimxm v. SnJcî a J3a$
(7), Yella Chetti v. Mzinisami Meddi (8), Tisani v. AUorney-Qeneral of GfHraltaf 
(9), and Sadasimi JPilhii'v, RamaUn^a Pillai (LO) referred to.

The facts o£ this case are stated in tlie judgment of tlie Court,
Mr. Ahchd Majid, for tlie appellant.
Fandit 8'mdar Lai and iVfurtstii Madho Prasad, for the respon­

dent. ’ , .

MahmooD; J.— The decree-holder-respoTident obtained a simple 
money-deeree against the judgment-debtor-appellant on the 24th 
March; 183-A; and ap2:>Iied for execution thereof on the next day 
an^obtained attachment of the jiidgment-debtor’ s property. There­
upon the judg’ment-de})tor^s brother, Muhammad Ihraliimj made an 
application on the 1-ith June, 1884j, stating that an agreement had

(1) I. L. E., 5 All. 493. (6) I. L. B , 5 Oalc. 27. '
(2) I. L. E., 3 All. 585. (7) I. L. R„ 7 Mad. 400.
(S) I. L. R., 6 All. m .  (8) I. L. R„ 6 Mad. 101.
(4) I. L. 11., 7 All. M i. (9) L. II,, 5 P. C. 510.
45) L L. E;, 4. All. 2-iO. . (10) L. E-, 2 L A. 21S). :
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l}Gon arvivecl at to tlie e^ect tHat Es. SOO cash was to be paid to tlie
MPnAMirAB clecree-lioldev and tlie Ijalance was to be paid by instalments of Es. lOO 

annum̂  failing’ wliich exeeiition was to bo taken ont against tlie 
;|nTj|:E5 La?, juclgment-debtor and tlien from Ids bi’otlier tlie applicant. The 

decree-holder-respondent appears to have accepted this arrangementj 
and on the 4tli July;, 1881'̂  tbo Court passed an order sanctioning- 
the agreement and directing that the oxecntion of decree in future 
Khonld late place according to tho terras of the agreement against the 
ori_ginal jadgincnt-debtor and his surety Muhammad Ibrahim, The 
order furt-aer directed tho attached property to he released audj to- 
iise the words of the lower r«ppellate Court, the signature of the 
judgraent-'debtor is appended beneath the order.

The present litigatjon began with an ffpplication made by 'tho 
deeree-holder on tho 28th Aprils, 1887, for execution of the decree 
against the orig'inal judg'ment-dehtor and tho sui'ety. The original 
^udgnnent-debtor resisted the execution upon tlie ground that sine© 
Muhammad Ibrahim had stood surety for himj the decree could not 
he executed, and the CoxT,rt of first instance dealiuf  ̂with the objection 
Iveld that‘■"' the decree should likewise ho cxecwted againgt Muhammad ■, 
Sulaiman, and on failure to.recoyer the money from him, the decree- 
holdei’ might then institute a fresh suit against Muhfimmad Ibrahim  ̂
for he cannot recover the money from him by taking out execution) 

the present decree/^

The effect of the first Courtis order w'ss to allow execution against' 
the original judgment-debtor, Muhammad Sulaiman, appellant̂ , and 
|o disallov/ it ag“ainst the surety, Muhammad Ibrahim,

Upon appeal by the judgment-debtor, Muhammad Sulaiman  ̂
'|he learned Judge of the lower appellate Court has held that -“  eyeB 
if a fresh contract was entered into, the judgment-debtor is estopped  ̂
:|nasmuch as ho has Ected on tUc contract by fulfilling some of its 
condition ,̂ naiiielyj paying Rs. 200 cpsh and one at all events of the 
nibsequent instalmentis. He cannot  ̂therefore, repudiate the condi-' 
t|on now being enforced against him, namely, the cxccution of decve® 
IgEiinst himself'on accoimt of the uon-‘j)ayment of the jngtg-lmeftt /̂^
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U pon  these grouucls tlio leariiecl Judge uplield tlie order of the 
first Court.

This second appeal lias been preferred by tlie judg-ment-debtorj 
Muhammad Sulaimaii  ̂ and the only ground urged is that the agree­
ment of the Id'th June; 18S4*, and the order of the ■J.th July, ex­
tinguished the decree; and that the only remedy now ayaila.ble to the 
decree-holder-respondent lies in a regular suit against the surety 
who undertook habihty under the compromise ,̂ or rather tlie arrange­
ment above-mentioned.

In support of tliis contention Mr. Ahdul M<itjUl lias relied upon 
a Puli Bench ruling of this Court in Dehi JRai y. Qohal Pramd (1) 
which' was followed in Ram Lahhan BaiY. BalcMmoar (2) and T̂ abe.h 
Midamraad v. Gopal On the other hand, Pandit Sundar Lai
for the reispondent iu opposing the contention cites a later Pull Bench 
ruling of this Court in. îia, Ram v. Basrath Das (-i) which appears 
to have been decided without any reference to the earlier Full Bench 
ruling'. Again; I am referred to the case oi Ganffa y. MwrliflAar (5) 
in which the learned Judges distinguished, the case from the Full 
Bench ruling in Deli Rai 'y, Golcal Prascid (1) and also to a ruling 
of the Calcutta High Court in Sheo Golcwi. Lai y. Beni Drosad
(6) and a ruling of th-e Madras High Court in Lal&hnam v. 
HuHya Bcti (7).

Upon the strength of these various rulings the case has been 
argued before me at considerable length on both sideŝ  and much has 
been said as to whether or not the two Full Bench ruhngs of thia 
Court above-mentioned are in conflict with each other; and it hsis been 
contended that the later Full Bench ruling in 8ita Ram v. Da&raih 
Dan (4') intended to overrule the earher Full Bench ruling in Dehi 
Rai Y- GoJcal Rfasad (1) and to adopt the dissentient opinion of 
Oldfield; J.; in the latter casO; although nothing to this efl:ect 
appeal’s in the Judgment of the later Full, Bench. As to this part of 
the argument; I  need only say that sitting here as a single J'udge I 
ftm bound by the Full Bench rulings of this Court; and. whether or

(1) I. L. K., 3 AIL 385. (4) I. L. R., 5 AIL 492.
(2) I. L. R., B All. 023. (5) I. L. *K., AIL 24.0,
(3) 1. L. I?.., V AIL m .  (0) I. ,L. B., 5 Calc. 27.

(7) I. I.. '? Mad. 400,
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not there is conflict between any two of tliem, I am Louncl by the 
Muhammad rule laid clown in the later ruling’. Nor is it necessary for m e  to 
SuiiAmAK elaborate cUscjulsition as to the reconeilabloness or

.JnTJKEi Lal. otherwise o£ the principles upon which these various rulings proceed.
I think it is enough for the purposes of this case to say that the 
point of law which requires determination is of a simple character 
and need not be complicated with the ratio clGcicUndi of the various 
rulings which have been cited.

I  hold it to be a correct proposition of law that a Court execiit-' 
ing a decree is bound by the terms of that decree and cannot go 
behind them. It is equally true as a general proposition that such 
Court can neither add to such a decree nor vary its terms. But it 
is also true that when a decree is put into execution the proceedings 
tahen therefor amount to a separate litigation in which the parties 
can enter into a compromise much in the same manner as in a regu­
lar suit. This I take to be the effect of s. 375 of the Code of Civil 
Procedure read with s. 647 of that enactment  ̂ and this view is 
fortified by the principle upon which my brother Straight and my-- 
Beli êdd.Qd.i]iQ oi Sarju Frasad r. 8Ua Itam (J).

Now, when in execution proceedings any arrangement amount­
ing to a compromise has been arrived at between the. decree-holdei* 
and the judgnient-debtor, the Goiu’t executing the decree is bound 
to give eftect to such compromise, subject of course to the limita­
tions indicated by s. 375 of the Cude_, in which the word snii 
must in execution proceedings be read to mean e-xecntion o f  
decree^’  that is, mutatis nmtandisp which s. 61<7 of the Code iniplietf. 
Further, because such a compromise must be according to law or as 
s. 375 terms it, law ful the provisions
of s. 257A become apphcahle, and; so long as these requirements 
are satisfied, the compromise bcoomes a part of the decree itself and 
can be given effect to in execution of such a decree, at least as 
between the decree-holder and the judgment-debtor, as was held by 
the Madras Court in J elU  ChettiY . M wiisam i lied d i  (2), I hold 
further, that w’'hcn such a compromise has been duly arrived at and

(1) I. L, E„ 10 All. 71, : (2) I. L. 11., 6 Mad. lOI.
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sanctioned by the Court executing the decree  ̂ neither the decree- 
holder nor the judgment-dehtor can resile from the position -which 
they thus dehberately took up in the matter of the compromise. I 
go even further  ̂ and hold that, even if such a compromise is irregu­
larly sanctioned.by the Court executing the decree— the irregularity 
not amounting to want of jurisdiction— the compromise must take 
effect unless the order sanctioning it is set aside by the procedure 
required by the law for such a purpose. But so long as the order 
sanctioning the compromise standŝ  the parties are bound by it in 
all proceedings relating to the execution of the decree  ̂ and where 
they have acted upon the compromise they are estopped thereafter 
from questioning its validity.

The general princijjle upon which this view proceeds was laid 
down by the Lords of the Privy Council in Pisani v. Aitorne^- 
General o f  Gihraltar (1) which was applied by their Lordships to 
Indian cases in Saclasiva Pillai v. Uamalmga Pillai (2) which  ̂ in­
deed, is the leadiag case upon the subject; and applicable in princi­
ple ^  tlie case now before me. This appears from the observations 
made hy Oldfield, J., in his dissentient judgment in the earlier Full 
Bench ruling of this Court in DeU liai v. Golcal Prasad (3) and is 
consistent with the conclusion at which the later ruling of the T'ull, 
Bench in Sita Bam v. Pcm'atli Das (4) arrived, as also with the Divi­
sion Bench ruling of this Court in Gang a v. Miirlidhar (5). It is 
enough for me to say that I am bound by the Privy Council rtilings, 
and that for the purposes of this case, I  am content with the con­
clusions at which the two rulings of this Coui't last cited arrived. .

Now, in the present case, the arrangement was contained in the 
application of the judgment-debtor^s brother Muhammad Ibrahim, 
^ated the 14th .Tune, 1884. That arraaigement was to the effect 
that, “  should Mxihammad Sulaiman fail to pay the amount of the 
decree, then it may be recovered from Muhammad Ibrahim/^ The 
order of the Court, dated the 4th July, 1884, shows tliat this 
iiiTangement was accepted by the decree-holder-respondent and b^

(1) L. R,, 5 P. C. 516. (3) L L. E., 3 All. 38S.
(S) L. B„ 3 I. A. 319. (4) L L. 11, 5 All m .

(5)
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tlie judgment-cleLtor'appellant; that it was sanctioned by the Court; 
Muhammad and that it was in consequence of sueli compromise that the judg- 
Stjlaimah ment-dehtor’s property was released from attachment. It has been

JHtJKKr Lai. foniid further hy the lower appellate Court that this compromise was
acted upon by paying Pvs, 200 cash and onê  at all eventS; of the 
subsequent instalnisnts/'’ There is iiathing in that compromise to 
show that it was intended either to extinguish the decree, or to create 
any relation other than that of a decree-holder and judgmenfc-debtor
between the parties to tliis appeal. The decree therefore subsists
as against the judgnient-debtor-appellant;, though; as I have already 
explained, its execution has been modified by the compromise above- 
mentioned. It is; indeed, in accordance with the terms o£ that 
compromise that the decree-holder-respondent has prayed for exe- 
cution of his decree, and the Courts below have allowed that exe» 
cution.

I hold that under such circumstances the order of tlie Courts 
belov>̂  is correct, for the decree still subsists and is enforcible against 
the Judgment-debtor-appellant according to the above-mentioned 
compromise.

E’er these reasons I  dismiss the appeal with costs.
Apj^eal dismissed.

issg
Wowmher 31.

before Hr. Justice BtraigM and Mr, Jmfwe 3Iahmod.

CHEDI LAL AND 0TIIEE3 (dei'ekdakts) V. BHAGWAN Dx\.S ahi> OTiiUBg
(PLAIMTITK.)*

MoH[/agP— Decree enforcing Itijpotliecation—liathfaclion o f clecret by person not 
m^yect io legal ohligaiion Uteyctmder—SuU for  conlrllution Ijronghl h/ f.iw7h 
person against j'udgmeni-dnljtom—G-raiuUonspagmcnt-~Act I X  o/lB72 (Coti- 
irati AciJfSs. Lavfiillg/’

Tho widow of D a scpa,ratcd Hindn, liypotlic'cated cortfiin imniovcfiMc proiJoi'^ 
’ft'lilcb liail 'belongod to lier Im.s'baiid. The inimecliate I’evorsioners fco D ’n estate were 
Msnepliew 8, and the tlirec sons of lus 'brotlier 0. After tlis3 widow’s deatli, tlio 
mortgagee j>ut liis 'bond in snit, impleadhig as clefendanta 8, two, o£ 9's four sons 
and tlic tliree sons of 0. Only tlie tliree last-mwxtioned persons resisted ilic stiit; and

* Second Appeal No. lllS  of 1886 from a decree of W. B. Harry, Esq., Wstricis 
Jndge of GMzipur, dated the'5th Aprili 1886, veveraing; a decree of PaiwHt Eataa 
Lai, Subordinate, Judge of Gh,4zipi;r, dated the 13th Scptemljci'j 1883*'


