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entitled to recover from each tenant of the ma/i4/ their proportionate
share of rent, leaving the remainder to be collected by the other

. co~sharers in proportion to their respective sharesin the makdl. The

section says that such is not to be the case, unless loeal custom or
special contract is established. Now, in the present case the Court
of first instance observes :— No attempt has been made and no
evidence has been adduced to prove the existence of any such eustom
in this case,” and the lower appellate Court has used even more
emphatic language. . The learned Judge of that Court observed :—
. “Custom was nob set up in the Revenue Court. There is no
sufficient proof of the alleged harassing and destructive custom, and
partial admissions of some of the respondents if embodied in the
wajtb-ul-ars \\rould*not _convince me that such monstrous custom
prevailed,”

Sitting heve as a Judge of second appeal T must accept these

~concurrent findings of fact, and must hold that the plaintiffs have

failed to prove any such custom as would entitle them to the declara-
tion that they have a vight to realize or claim only their propor-
tionate share of vent from tenants in the makdl in opposition to the
general rule of the rent-law of these Provinces enunciated in s, 106
of the Rent Act. Tt follows that neither the declaration nor the
money which they claim in this suit as the consequence of such
declaration can be awarded to the plaintiffs-appellants,

For these reasons the grounds wrged in appeal cammot prevail
and I dismiss the appeal with costs,
' Appeal dismissed,

_—

BeforzaMr. Justice Mualunood,

MUHAMMAD SULAIMAN (Jupemeyt-pEBIOR) 2. JHUKKI LA
(DECREE-HOLDER).
Ewecution of decree— Compromiss—=Estoppel— Civil Procedure Code, ss. 2574,
375, 647,
Although a Court exeenting a decree is bound by the terms thereof, and cannotadd
to or vary or'go liehind them, the effect of 5. 375 vead with g, 647 of the Civil Procoduve

#* Second Appeal No, 1408 of 1837 from a deeree of R. G. Hardy, Bsty., 'l)uplity.'
Congissioner of Jhinsi, dated the 12th July, 1887, confirmify o decreo of Pardits
ropal Rao, Deputy Collector of Jhiusi, dated the 30th May, 1887,
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Code is that, wher p decree is put into esecution, the proceedings taken tlierefor'amount
to a separate litigation in which the parties can enter into a-compromise much in the
same manner as in a regular suit.  Such a compromise dees nots extihgu's‘l the decxee ;
and the Court executing the decree is bound, subjeét to the conditions :nd'eated Dby s.
375, to give effect to the compromise. In exccution proceedings the word © suit® jn
8 875 must, with reference to s. 647, be read as weaning © execution of decrce By
- reason of the words in s. 875, lawful agreement or compromise,” the previsions of s,
2574 become applicable to such a case ; and, so long as the requirements of that section.
ave sabisfied, the compromise becomes a part of the decree itsclf, and—at least as
between the decree-holder and the judgment-debtor—can be given effect to in execu-
tion of the decree.

When such a compromise has been duly made and sanctioned by the Cowrk
executing the decree, neither the decree-holder nor the judgment-debtor can zesile from
$he position nssumed by them in the matter of the cowpromise.

Even if such a compromise has been irregularly sanctioned by the Court execut-
ing the decrec—the irregularity not amounting to want of jurisdickion—the compro-
smise must tale effect until the order sanctioning it is st aside, and, until that Lappens,
the parbics are bound by it in all proceedings relating to the execution of the decree,
and, where they have acted upon it, they are estapped therefter from gquestioning its
validity. ' ‘

Sita Ram v, Dasrath Das (1) followed, Debi Rei v. Gokal Prasad ('7);
Bam Lakhan Raiv. Bakhiawr Rai (3), Fatel Muhaminad v. Gopal Das (), Ganga
w. Murlidhar (5), Sheo Golam Lal v. Beni Prosad {6}, Lakslmane v. Sukiya Baé
{7), Yello Chetti v. Munisami Reddé (8), Tisani v. dblorney-General of Gibraltar
{9, and Sudesize Pillei v, Ramelinga Pillai (10) referred to.

Tug facts of this case are stated in the judgment of the C‘ourt.
Mz, dbdul Majid, for the appellant,

Pandit Swadar Lal and Munshi ﬂ[oul/w Prasad, for the respon- -

dent.

Mammoon; J—The deeree-holder-respondent obtained s simple
money-deeree against the judgment-debtor-appellant en the 24th
March, 1884, and applied for execution thereof on the next day
and obtained attachment of the judgment-debtor’s property. There-
upon the judgment-dehtor’s brother, Muhammad Ibrahim, made an
application on the 14th June, 1884, stating that an agreement had

() I.L.R,5 ANL492. () I L. R 5 Cnle., 27.
() 1. LR, 3 AL 685, (7) L L. R, 7 Mad. 400
() LL.R,6 AlL623.  (§) L. L. R, 6 Mad. 101.
(4 LL.R,7AIL42%,  {9) L. R, 5 P. C. 51,
@) LL.B, 4 A1 240, - (10) L. 1t, 2 L. A. 210,
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Leen arrived at to the effeet that s, 200 eash was to be puid to the
deeree-holder and the balance was to he paid by instalments of Rs. 100G
per annun, failing which execntion was to be taken ont against the
judgment-debtor and then from his brother the applicant. The
dlecres-holder-respondent appears to have accepted this arrangement,
and on the 4{h July, 1884, the Court passed sn order sanctioning
the agreement and divecting that the execation of decree in futwre
should take place according to the terms of the agreement against the
eriginal judgment-debtor and his surety Muhammad Ihvahim, The
order {wither divected tho attached property to be released and, to
use the words of the lower appellate Court, « the signatuve of the
judgment-deblor is appended beneath the ovder.””

“"The present litigation began with an application made by tho
decrec-holder on the 28th April, 1887, for execution of the decree
against the original judgment-deltor and the surety. "The originak
judgment-debtdr vesisted the exceution upen the gronnd that since
Muhammad Ibrahim had steod surety for lim, the deerce could not
be excented, and the Cogrt of fiest instance dealing with the objection
held that © the deevee should likewise he executed against Muhammad -
Sulaiman, arxd on failure to recover the money from him, the decree-
holder might then institute 2 fresh suit against Muhammad Thralim,
for Le cannot recover the money from him by laking out execution
of the present decree.” |

The effeet of the first Conrt’s order was to allow execution against,
the original judgment-debtor, Muhammad Sulaiman, appellant, and
{o disallow 1t against the surety, Muhammad Ibealim,

Uvpon appeal by the judgment-deblor, Mohammad Sulaiman,
the learned Judge of the lower appellate Court has held that £ even
if a fresh contract was entered into, the judgment-delitor is estopped,
jmasmuch as le has reted on the contract by fulfilling some of its
eonditions, namely, paying Rs. 200 cash and one at all events of the
subsequent instalments.  He cannot, therefore, repudiate the condi-
{jon now heing enforced against him, namely, the execntion of deeres
against himself on acconnt of the non-payiment of the instalments,’”
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Upon these grounds the learned Judge upheld the order of the
first Court,

This second appeal has been preferred by the judgment-debtor,
Muhammad Sulaiman, and the only ground urged is that the agree-
ment of the 14th June, 1884, and the order of the 4th July, 1884, ex-
tinguished the decree, and that the only remedy now available to the
decree-holder-respondent lics in a reg ular suit againgt the surety
who nndertook lability under the compromise, or rather the arrange-
ment above-mentioned.

In support of this contention Mr. Aidul Hajid has relied upon
a Full Bench ruling of this Cowrt in Debi Rai v. Gokal Pr asad (1 (1)
which was followed in Baw Lakhan Raiv. Bak Mbuwar (2) and Futeh
Mukamiad v, Gopal Das {3). Ontle other hand, Pandlt Sundar Lal
for the respondent in opposing the contention cites a later Full Bencl
ruling of this Cowrt tn Sife Ram v. Dasrath Des (4) which appears
to have heen decided without any reference to the earlier Full Bench
rvaling, Again, I am veferred to the case of Ganga v. Hurlidhar (3)
in which the learned Judges distinguished the case from the Pull
Bench ruling in Deli Rai'v, Gokal Prasad (1) and also to a ruling
of the Caleutta High Cowrt in Sheo Golam. Lal v. Beni Prosad
(6) and a ruling of the Madras High Cowst in Zakshmana .
Sukiya Bai (7).

Upon the strength of these various rulings the case has heen
argued before me at considerable length on both sides, and much has
been said as to whether or not the two Full Beneh rulings of this
Court above-mentioned are in conflict with cach other, and it has been
contended that the later Full Bench ruling in Sita Ram v. Dasrath
Das (1) intended to overrule the earlier Full Bench ruling in Deli
Rai Y. Gokal Prased (1) and to adopt the dissentient opinion of
Oldﬁeld J., in the Jatter case, although nothing to this effect
appears in the Jud(rment of the later Full Beneh.  As to this part of
the argument, T need only say that sitting here as a single Judge T
am bound by the Full Beneh rulings of this Court, and whether or

(1) L L. R, 3 AIL 385. ) T L. R, 5 AlL 492,
(2) L L. R, 6 All. 623, (5) I L. R, 4 AllL 240,
(8) L L. R, 7 Al 424. (6) L. L. R., 5 Cale, 27,

(7) L L. R., 7 Mad. 400,
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not there is conflict between any two of them, I am bound by the
rule laid down in the later ruling. Nor is it necessary for me to
enter into an elaborate disquisition as to the reconcilableness ov
otherwise of the principles upon which these various rulings proeeed.
I think it is enough for the purposes of this case to say that the
point of law which requires determination is of a simple character
and need not be complicated with the ratio decidendi of the various
rulings which have Deen cited.

I hold it to e a corract proposition of law that a Court execut-
ing a decree is bound by the terms of that decree and cannot go

behind them, It is equally true as a gencral proposition that such
. jualty g proy

Court can neither add to such a decree nor vary its terms. But it
is also true that when a decree is put into execution the procecdings
aken therefor amount to a separate litigation in which the parties
can enter into a compromise much in the same manner as in a regu-~
Jar suit. This T take to be the cffect of s. 375 of the Code of Civil
Procedure vead with s. 647 of that enactment, and this view is

fortified by the principle upon which my brother Straight and my-

self decided the case of Sarju Prasad v. Sits Ran M.

Now, when in execution proceedings any arrangement amount-
ing to a compromise has been arrived at between the decree-holder
and the judgment-debtor, the Court executing the decree is hound
to give effect to such compromise, subject of course to the limita-
tions indicated by s. 375 of the Code, in which .the word suit
must in execution proceedings be read to mean “execution of
decree,” that is, mutatis mutandis, which s, 647 of the Code impﬁes,
Further, because such a compromise must be according to law or as
s, 875 terms i, a lawful agreement or compromise, the provisions
of s. 257A hecome applicable, and, so long as these requivenients
are satisfled, the compromise hecomes a part of the decree itsclf and
can De given effect to in execution of such a decree, at least as
between the decree-holder and the judgment-delitor, as was hield Ly
the Madraz Cowrt in Yeila Chetéiv. Munisami Reddi (2). T hold
further, that when such a compromise has heen duly arrived at and

(1) L L B, 10 A 71, (2 L L, I, 6 Mad. L1,
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sanctioned by the Court exeenting the decree, neither the decree- 988
holder nor the 3udgment—debt01 can vesile from the position which  Memanan
they thus deliberately took up in the matter of the compromise. I SULALMAX
go even further, and Lold that, even if such a compromiseis irvegu-~ JUUKEL Lik.
larly sanctioned.by the Court executing the decree—the irregularity
not amounting to want of jurisdietion——the compromise must take
effect unless the order sanctioning it 1s set aside by the procedure
requived by the law for such a purpose. But so long as the order
sanctioning the compromise stands, the parties are bound by it in
all proceedings relating to the execution of the decree, and where
they have acted upon the compromise tliey are estopped thereafter
from questioning its validity.
The general principle upon which this view proceeds was laid
down by the Lords of the Privy Council in Piseni v. Attorney-
General of Gibraltar (1) which was applied by their Lordships to
Indian cases in Sadastza Pillai v. Ramalinga Pillas (2) which, in-
deed, is the leading case upon the subject, and applicable in princi-
ple §o the case now before me. This appears from the observations
made by Oldfield, J., in his dissentient judgment in the earlier Full
Bench ruling of this Conrt in Debi Kar v. Gokal Prasad (3) and is
consistent with the conclusion at which the later ruling of the Full
Bench in Site Ram v. Dasrath Das (4) arrived, as also with the Divi-
sion Bench ruling of this Court in GQange v. Murbidhar (5). Itis
enough for me to say that I am bound by the Privy Couneil ralings,
and that for the purposes of this case, I am content with the con=
clusions at which the two rulings of this Court last cited arrived.

Now, in the present case, the arrangement was contained in the
application of the judgment-debtor’s brother Muhammad Ihbrahir,
duted the 14th June, 1884, Thabt arrangement was to the effect
that, ¢ should Muhammad Sulaiman fail to pay the amount of the -
decree, then it may be recovered from Muhammad Ibrahim,”” The
order of the Court, dated the 4th July, 1884, shows that this

arrangement was aceepted by the decree-holder-respondent and by

(1) L. B, 5 P. C. 516, gS)ILR 3 Al 385.
(2 L. R, 2L A. 219, 4) L L R, 5 All 492,
(5) L LR, & All, 2140,
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the judgment-debtor-appellant; that it was sanctioned by the Court;
and that it was in consequence of such compromite that the judg-
ment-debtor’s property was relessed from attachment. It has been
found further by the lower appellate Court that this compromise was
acted upon by paying Bs. 200 cash and one, at all events, of the
subsequent instalments,”  There is nothing in that compromise to
show that it was intended either to extinguish the decree, or to create
any relation other than that of a decree-holder and judgment-debtor
between the parties to this appeal. The decree therefore subsists
as against the judgment-debtor-appellant, though, as I have already
explained, its execution has been modified by the compromise above~
mentioned. It is, indeed, in accordance with the terms of that
compromuse that the decrec-holder-respondent has prayed for exe-
cution of his decres, and the Courts Lelow have allowed that exe-
cution.

I hold that under such civeumstances the order of the Courts
below is correct, for the decree still subsists and is enforcible against
the judgment-debtor-appellant according to the aliove-mentioned
compromise,

For these reasons I dismiss the appeal with costs.

Appeal dismissed.

Before Mr. Justice Straight and My, Justice Iakmood.

CHEDI LAL A¥D oPHERS (DEFENDARTS) v. BHAGWAN DAS AvD ornirs
(PLAINTITFS,)*

Morfgage—Decree enxforeing hypothecation—Satisfuclion of decree by person wot
swiject {o legal obliyution thercunder—=8uil for conlrilulion brought by such
Person u_/]éinst Judygment-deblors~—Gratuilons payment—del LX of 1872 (Cane
tract det), ss. 69, F0— Lawfully?

The widow of Ir & sepurated Hindu, lypothecated certain. immevenble propery
which Lad belonged to her husband, The immediate reversioners to D' estate were
Yis nephew 8. and the three sons of his brother O. “After the widow's deatd, the
mortgagee put his bond in suit, inpleading as defendants 8, two of §'s four song
andl the three sons of 0. Ouly the three last-mentioned persous resisted the suit ; and

*® E}econd Api]e:ﬂ No. 1118 of 1886 from a decree of W. R. Burry, lsq., Districk ‘
Judge of Ghfzipur, dated the'sth April, 1886, reversing 2 ducree of Pandit Ratan
Tal, Subordinate Judge of Ghizipur, dated the 12th Septewber, 1885,



