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APPELLATE CIVIL.

Rt pinens e

Refore Mr. Justice Malmood.

MAHADEO SINGH. AND ormers (PLAINTIFES) v. BACHU SINGH AND OTHERY
{DzrENDANTS).*

Jurisdiction—Civil-and Revenve Courts—Suit by cc-sharers in o joint undivided
mahdl for declavation of title to receive proportionate share of vent and jfor
wecovery thereqf—Dental of plaintiff's’ iitle by co-shavers-defendants—Susf
not maintainable—det XIT of 1881 (Nowth- Weslern Provinces Bent det), 55.
93 (1), 106, 148—dct I of 1877 (Specific Relief det), s. 42~ Civil Procedure
Cude, s. 11, ‘

The effcet and intention of the proviso to a. 148 of the North-Western Pro-
winces Renb Act (XII of 1851) is to preserve the jurisdiction of the Civil Courts under

5. 42 of the Specific Relief Act (I of 1877), while preseribing a special period of ene

year's limitation for such suits when they arise out of adjudications sucl'.n as 9. 148

contemplates. Neither thot sccbion mor the proviso affects the jurisdiction of o Civil

Court to cntertain a suit by some of a Body of co-shavers in 2 joint and undivided
mahdl for a declaration of their title te weecive a proportionate slarc of the rent pay-
able by the tenants.

Having regard to & 11 of the C(ivil Procedure Code, a suit Lor the recovery of
ecrtain sums of money asthe plaintiffs® sharc. of rent alleged by them to have heen
wrongfully received by the defendants, their co-sharers, aud in which the plaintiffs:
right to receive amy portion of the remt elaimed is denied by the defendants, is not
‘barred froin the cognizance of the Civil Courts by ¢ 93 (%) of the North-Western Pro-
vinces Rent Act.  That provision does not contemplate suits in which such claims of
title are so made and resisted. . :

But a suit by some of the co-shavers ina joint and undivided mahdl for such
declavation and such recovery of a proportionate share of remt asabove referred to, is
arred by the provisions of s. 106 of the North-Western Provinces Bent Act, in the
absence of proof of local custom or specinl contract authorising such suits.

Tue plaintiffs in this case formed one of three sets of eo-gharers
of a village, and they instituted a suit against one of the tenants,
alleging that although the village was held in joint and undivided

shares, each co-shaver of the tulithe collected rents from the tenants
to the extent of his share. The suit was instituted under the N.-W.
P. Rent Act (XTI of 1881) in the Revenue Court, and the tendnt

© defendant in that case pleaded payment of the full amount of tent

v % Second Appeal No. 1950 of 1886 from a decree of G. J. Nicholl, Esq., District
Judge of Ghdzipur, dated the 2nd Avgust, 1886, confirming a deeree of Maulyi Inom~
ul-laqq, Munsif of Ballis, dated the 24¢h December, 1885,.
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to another set of co-sharers in the falie, and thereupon those co-
sharers were impleaded as defendants and pleaded that they were
entitled to colleet the entire rent from the tenant against whom that
suit was instituted. That suit was dismissed by the Rent Court
upon the ground that the maidl being joint and undivided, the plain.’
-tiffs were not entitled to sue for their_shave of rent only, and that
their proper remedy was to sue for settlement of account against
their co-sharers.

The plaintiffs, dealing with the Rent Cowrt’s decision as oné
under the latter part of . 148 of the North-Western Provinees Reiit
Act, instituted this suit in the Civil Court under the proviso to that
gection, with the object of obtdining a declaration of their title to

" reeeive one-third of the rent payable by the tenait, and for reco-
very of certain sums of money alleged to be their share of the rent
paid by the tenant to the other co-shavevs, the fist set of defendanits,

The suit was resisted upon various minor pleas, but the main
pleas urged in defence were that such a suit was not maintaiuaiﬂg
as the decision of the Rent Court was not such as s. 148 con:
templated, and that the plaintiffs had no right fo teceive any shdre
of the fent from the tenant in question,

The Court of first instance (Munsif of Ballta) dismissed the suit; -

holding that the Rent Court’s decision was based on s, 106 of the
North:-Western Provinces Rent Act prohibiting separate rent suits

by co-sharers for their respective shares of yent ; that the decision was
not of the nature contemplated by s. 148 of the Act ; arid that the
Civil Conxt therefore had no jurisdiction to entertain thie suit. The

- Munsif further held that “no attempt has been made and no evidence
has been adduced to prove the existence of  any local custom or
spegial custom authonsmg the maintenance of such a suit in this
particular case,

On appeal, the District Judge of Ghézipur affirmed the Munsif’s

decuee, Upon the question of Tocal custom, he observed :— Cuga
tom was not set up in the Revenue Court, Thereis no sufficient
proof of the alleged harassing and  destructive custom, and partial:
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share of the rent alleged to have been wrongfully rhalized by {
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admissions of some of the respondents, if embodied in the wajib-1l-ars,
would not convince me that such monstrous custom prevailed.”

The plaintiffs instituted a second appeal from fhe decrees of the
Muwsif and the Districs Judge.

Munshi Jwole Prasul, for the appellants.
‘he Won. 7. Cowlen and My, J, B, Howard, for the respondents.

Masnoow, J, (after stating the facts, continued) :—Upon appeal
by the plaintifis to the lower appellate Court, the learned Judge
of that Convt, whilst concmring in fhe cencml conclusions of the
first Court, hus vecorded some observations which go beyond the

sigencies of the ease and with whmh I am not concerned here,
'Hx(, only print which has been nrged before me in second appeal,
on behslf of the plaintiffs-ay mdimta, i¢ that the Courts below have
erved in law iy holding that the snib did nob lie, and that they
should have deeided ib on the merits,

1 do not think it s necessary for me to decide whether the Rent
Court’s decision in this ease dismissing the plaintiffs’ suit for rent
was an adjudieation suel as s, 148 of the Rent Act cohtem plates,
heenuse whether 1t was g0 or notb, a decicion nnder that scetion is not
in my spinion an essential condifion precedent to the maintainability
of a declaratory suib in the Civil Court, for such matters are dealt
with under s, 42 of the Specific Relief Act (I of 1877). The effect
and intention of the proviso 10 &, 148 of the Rent Ach scems to bs
to preserve the Civil Comrt’s jurisdiction, while prescribing a special
period of one year’s imitation for such suits when they arise oub
of adjudications sueh as the section contemplates, But neither the
section nor the proviso aims ab laying down any rules governing
guestions of the jurisdiotion of the Civil Comrt in connectitim with
declaratory suits. The suib fherefore, so far a5 16 songht a declara~
tion of the plaintiffs’ right to colleet fheir one-third share of rents
wa$ maintainable as a suib of civil nature, and there was no want
of jurisdietion in its strict sense, Nor do I think thab the suit, so
far as it sought to recover eertain sums of money as the plamtlﬁa :
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co-sharers, the first seb of defendants, fell beyond the jurisdiction of
the Civil Court. To oust such jurisdiction, the provisions of s. 11
of the Civil Procedure Code require the existence of a legislative
enactment. In the present case all that has been suggested is that
the elaim for money, being between two co-sharers, partook of the
natare of a suit such as that conteraplated by el. (4) of 5. 93 of the
Rent Act and that it was therefore not cognizable by the Civil
Court, DBut in the present case, the right of the plaintiffs to
receive any portion of the rents claimed is denied by their co-sharers
the defendants, and the form of the suit itself seeks establishment
of title, and consequent recovery of such portious of the remts as
the plaintiffs allege themselves entitled to by virtue of'thveir‘disputed
right. In my opinion cl. (4) of s. 93 of the Rent Act does not
contemplate suits in which such claims of title ape made and uswted
upon denial of the plaintiffs’ right.

Tor these reasons I am of qpinion that both the Courts helow

were wrong in holding that the Civil Court had no jurisdiction tp -

entertain the suit.

But this view of the preliminary points in the case does not gor

far to help the plaintiffs-appellants, for their case is bad on the
merits. The relief they pray for both in point of declavation of
title and recovery of money, cannot be granted to them unless they
show that such relief can be granted in accordance with the law.

Now, in the ﬁwt place, it has been foun& by the Courts below
as o matter of fact that the malkdl of which the plaintiffs are co-
sharers is joint undivided property within the meaning of s. 108 of
the Rent Act, which lays down that :—

“ No co-sharer in an undivided property shall, in that character s
be entltled separately to sue a tenant wnder this Aect, unless Le is
authorised to veeeive from such tenant the whole of the rent payable
by such tenant ; but nothing in this ‘section shall affect any local
cusbom or any special contract.” ‘ '

The rent-law of these Proviuces is therefore clearly opposed to
the dec]mahon- which the plaintiffs seek, ndmeb , that they aze
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entitled to recover from each tenant of the ma/i4/ their proportionate
share of rent, leaving the remainder to be collected by the other

. co~sharers in proportion to their respective sharesin the makdl. The

section says that such is not to be the case, unless loeal custom or
special contract is established. Now, in the present case the Court
of first instance observes :— No attempt has been made and no
evidence has been adduced to prove the existence of any such eustom
in this case,” and the lower appellate Court has used even more
emphatic language. . The learned Judge of that Court observed :—
. “Custom was nob set up in the Revenue Court. There is no
sufficient proof of the alleged harassing and destructive custom, and
partial admissions of some of the respondents if embodied in the
wajtb-ul-ars \\rould*not _convince me that such monstrous custom
prevailed,”

Sitting heve as a Judge of second appeal T must accept these

~concurrent findings of fact, and must hold that the plaintiffs have

failed to prove any such custom as would entitle them to the declara-
tion that they have a vight to realize or claim only their propor-
tionate share of vent from tenants in the makdl in opposition to the
general rule of the rent-law of these Provinces enunciated in s, 106
of the Rent Act. Tt follows that neither the declaration nor the
money which they claim in this suit as the consequence of such
declaration can be awarded to the plaintiffs-appellants,

For these reasons the grounds wrged in appeal cammot prevail
and I dismiss the appeal with costs,
' Appeal dismissed,

_—

BeforzaMr. Justice Mualunood,

MUHAMMAD SULAIMAN (Jupemeyt-pEBIOR) 2. JHUKKI LA
(DECREE-HOLDER).
Ewecution of decree— Compromiss—=Estoppel— Civil Procedure Code, ss. 2574,
375, 647,
Although a Court exeenting a decree is bound by the terms thereof, and cannotadd
to or vary or'go liehind them, the effect of 5. 375 vead with g, 647 of the Civil Procoduve

#* Second Appeal No, 1408 of 1837 from a deeree of R. G. Hardy, Bsty., 'l)uplity.'
Congissioner of Jhinsi, dated the 12th July, 1887, confirmify o decreo of Pardits
ropal Rao, Deputy Collector of Jhiusi, dated the 30th May, 1887,



