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For the î easons already stated, I am of 0T)uii0ii tliat the decree 
appealed against shovild be set aside, and that the first appeal in this 
case should be reinstated on the iile of pending appeals, and should 
be heard and decided according to law, and that the costs or tliis 
application and of the appeal to ns should abide the result or the 
determination of the Rrst appeal.

Steaigiit, J.— I  agree,

BiiODiix:r.ST_, J.— I  eonenr.
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3Scidence— W itn esses— CompeiCimj o f  persons o f  tender ^ ca rs—Acf. I  r f  ISTS
(St'idence Act]^ s. 118—Judicial oath or ajjirraaiion—Act X  o /  1S73 fOaiiis
Actji ss. 6, 13—Omission to iaJce evidence on oalk oi’ <tffirmattou.

The compc-teBcy o£ a person to testify as a witness is a condition prcocdcnt to 
tlie adraiTiistration to liiin of aii oatli or aftkniatior!, nnd is a qiicstion distitict from 
tliat o£ his credibility wlion he has heeu sworn or has aiSr.nuil. In rletenniniiig tlie 
question of couipeteucy, the Court, under s. 118 of the Evidence Act, has not to enter 
into inquiries as to the witness’s re’ igious 'belief, or as to lus knowli^dge o£ ths> 
consequences of falsehood in this world or the next. It has to ascertain, iu the best 
way it caiT, whether, from the extent of Ids intellectual capacity and understanding, 
lie Is able to give a rational account of what he has seen or heard or done oa a, particu
lar occasion. If a person of tender years or of very advanced age can satisfy those 
requirements, his competency as a witness is estahlislied.

Having regard to the Langufige of the Oaths Act (X of 1S73) a Potirt has no 
option, when once it has elected to take the statements o£ a person as eiadence, hut to 
administer to such person either an oath or aifinnation as the case may require* 
QuecH-Empress v. Maru (1) referred to.

In aerial for murder before the Court of Session, one of the witnesises was a 
boy of twelve years of age, and, iu answ'or to questions put by the Sessions JudgCj he 
said that he worshipped Debi and understood the difference between truth and false* 
hood, tliat he did riot know what would be the consequences here or hereafter of 
telling lies, but that he would tell the truth. The Sessions Judge proceeded to rccord, 
the hoy’s statement, but without administering to him any oath or affu-mation,

(1) I. L. E., 10 All. Z07,
16



18S8 Held tliat there was nothing in tlie lav/ to sanction this iirocediu'e on, the part
“ ■■T o f tlie jTictge.

Q t j e e k -
IlMPaESS Tlie Higli Court required the attendance of the boy and of tho accused, and.

It S* HAI liaving satisfied itself of the competency of the former to depose as a witness, examined 
him as to his account of what had occui’red.

The facts o£ this case are sxifficiently stated in the jxiclgnient of 
Straiglit, J.

The appellant v̂ âs not represented,
The PuUic Prosecutor (Mr. Q-, I). 1 . Boss) for the Crown. -
Stkaighi’; J.—This is an appeal from a capital conviction of the’ 

Sessions Judge of Cawnpore  ̂ and the case ako comes before ns for' 
confirmation of the sentence of death passed upon the appellant 
under the proT,dsions of the statute. The appellant was charged 
with having, npon the 25tli Jnly, 1888; at a village called Garahya, 
in the Cawnpore district  ̂ murdered Musammat Mathuria-, his wife. 
The committing Magistrate in sending the ease for tribal, among the 
other -mtnesses whose depositions had been taken, recorded the de
position of a hoy of the name of Churia, the son of the appellant  ̂
and liis etiden'ce; if triie  ̂ -was of the most vital importance to tlic!' 
case for tlie prosecutionj establisliing as it did the presence of the 
appellant upon tho scene of the murder immediately after it had 
been committedj and' the use of an expression by the appellant 
towards th,e boy which was consistent only with the notion that ths 
person who made use of it ŵ as the perpetrator of the^crime. When,' 
the case came before the learned Sessions Judge  ̂ the boy Churia 
was called, and it was recorded by the Sessions Judge Avith regard 
to him that he was the son of Lai Sahai, that his age was twelve; 
and then the learned Judge' ŝ record goes on to say that, without 
administeriug arly datĥ  he asi:ed him some q̂ .uestions; to which he. 
answered as follows:— “  I worship Debi. I understand the difference 
between truth and falsehood. I donH know the conse<|uences'hei'e 
or hereaf ter of telling lieŝ  kat I will tell the truth/^ and then-the; 
learned Judge'records, ‘ ‘ No oath is administered to this child/^ 
Despite this circumstance therefore, and though- the learned Judge 
int>entionally omitted either to swear or affirm tlie child, he proceeded 
to take from him, a lengthened statement as a witness. In' mjp

]3 ij THE INDIAN LAW EEPOETS, [TOIi. 11 ;



opinion there is iiotliiiig in tbe law to saiietioii tliis procieJure on tlie 
"part of tlie learned Sessions Judge, Either a person is or is not Qceê -- 
inade a witness: if lie is made a witness,, then tlie lâ  ̂of this eotintrj 
requires that he should he either sworn or aflirmed. The competency SiEAi 
of such person to be a \Yitne&s is a matter for the Court to decide as 
a condition precedent to his Being either sworn nor affirmed; the 
credibility to be attached to his statements is another matter altoge
ther; and that question only arises when he has been sworn or 
affirmed and has given his evidence as a witness. As to the compe- 
tenc}  ̂of witnesses; that is speeificall}  ̂ and in terms declared l)y 
s. 118 of the E\ddence Actj and I find ia that section no direction 
or intimation, to a Court which has to deal with tbe question whe
ther a person, should or should not be examined, that it is to enter 
iipon inquiries as to his religious hehef or open up such a field of 
speculation as is involved in the query, “  What will be the conse
quences here or hereafter if you will not tell the truth ¥/hat I 
take the law to say iŝ  and a very sound and sensible law I hold it to 
i>ê  that a Court is to ascertain in the best way it can whether, from 
the amount of intellectual capacity and understanding' of a young 
or old person, that person is able to give a rational and iiitelli»eiit 
account of what he has seen, or heard̂  or done on a particular occa
sion, and if the Court is satisfied that a ‘child of twelve years or an 
old man or woman of very advanced age can satisfy those requh'e- 
inents, the competency of the witness is established. I , am very 
clearly of opinion that having’ regard to the language of the Oaths 
Act;, neither a Judge nor a 3Iagistrate has any option when once lie 
has elected to take the statements of a person as evidence hut to 
admimster either the oath or afBrmation to such person as the case 
may require, and I think it well that this should be understood by 
Sucli tmbunals in these Provinces, in order that theĵ  in future may 
guard against a repetition of the delay and inconyenienee that has 
been caused by the learned Judge-’s defect of procedure in, the present 
case.’ I heed only further remark in this conaection that it might 
happen that a very grave miscarriage of justice should occur in 
consequence of the omission of which I have spoken. In a former 
ease involving t̂he same question I made reference to a learned
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ruling' of my bi’otlier Mahmoocl in Queen-Enn>ress v. Maru (1); and 
my brother Tyrrell and myself liaving- that ruling present to our 
ifiiiids, thoiiglit it desirable and proper in a case of the gravity of tlie 
present caso to see that what had been omitted to be done by the 
learned Judge in regard to the lad Churia was supt)lied in this Court. 
Conseqi'iently we ga^e directions for the convict Lai Sahai to be 
brought before uS; and directed the attendance of the boy Churia in 
order that the latter might, after we had satisfied ourselves of hiss 
competency to dispose, be put either on oath or affirmation and 
examined as to his account of the proceedings that took place upon 
the night on v/hicli his mother was most undoubtedly murdered. I  
was most thoroughly satisfied by his answers to the preliminary 
questions that v»̂ ere put to the lad by my brother Tyrrell that he was 
a perfectly intelligent creature; that he was quite capable of giving 
thoroughly rational answers which, by the way, Ins reply to my 
examination of him through the interpreter abundantly showed; 
and further, when he gave _ bis evidence, that he told a true and 
untutored story o f . what actually transpired upon the night of 
his mother’s death. It was strikingly noticeable that instead 
of trying to avoid giving direct answers to my questions as aa 
Indian witness would v;ho had had a tale taught him to tell, he care
fully waited to hear what my questions were, and when he did not 
understand them asked to have them explain.ed to him, I may add 
that I took special pains in conducting his examination, to avoid, as 
far as possible, piitting the questions to him in a shape that would, 
in any way, sug'gest his answers or refresh his memory as to what 
he had said on former occasions. I have heard and considered the 
whole of his evidence with very great attention and anxiety, and I  
am convinced that the little lad is telling the absolute and entire 
truth, and that when he spoke as to the appellant being the person 
who was “  flying from the shed immediately after the murder, 
and said that he screamed out and the appellant used the expression 
he described, he stated the truth. His evidence is corroborated by 
the evidence of his two uncles j\Ianohar and Himatia, and 1 do not 
for one moment believe that these two men have deliberately i&ited

(1) I. L. E., 10 All,, 207.
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in a conspii'acy, not only between tliemselves, but %vitli tlie police 
for the purpose o£ procuring tlie conviction- and execution of an. 
innocent man for tlieir sister’s murder. Yv^haterer niaj haye been 
tli0 motive wliieli led tlie unfortunate deceased to go £i‘om lier old 
liouse at Lalgaon to her brotlier^s Iiouse to Garahjra, I cannot pre
tend to saŷ  for I liaye no reliable information before me upon tke 
subject. But that the appellant followed her and that he was con- 
etantly endeavouring to get her to go back to Lalg-aon is a matter 
about which I entertain no doubt  ̂ or that on her refusal to do so he 
resolved to put her out of the way and did so. The murder was a 
¥ery cruel and cowardly one perpetrated upon a sleeping and defence
less woman, and there are no circumstances of extenuation, what
ever which would justify me in mitigating the extreme penalty 
which the learned Judge, mth wliom the assessors agreed in con\dc- 
tiiig, passed upon the appellant. The appeal is dismissed  ̂ the sen
tence confirmed, and I direct that it be carried into execution, and I 
further direct tlial the appellant he tahen. hack to the jail from 'whieli 
he came for the purpose of the sentence being carried out,

T yehell, J.— I concur.
Apfieal dismissed and sentence coiifirmeil,
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FULL BENCH.

Before Sir John Hdge, Kt.̂  Chief Justice, Mr. Justice Tyrrell^ cmcl Mr. Justice

Mahmood.

SUKH LAL (De¥endakt) d. BHIKIII

Civil Procedure, Code, ss. 13, 373— Dismissal o f siiii— Decree catiiainhig oJav.se 
stating, that afresh suit niijM ie instituted as to a part af the sulfecf-'tnaiier— 
JELê  jticUcata.

A suit for possession of immovca'ble property was wholly dismissed, on the 
ground that the plaiiitifi; had not made .out Im title ta the whole of the property 
cMmedj tliotigiL he had proved title to a one-tlurd share of such property. The 
decree iueluded au order:in these terms;—“ This order will not prevent the plaintiff 
from instituting a suit for possession of tho one-third interest of Musammat Lachi 
iniuia iii the fields specified in the deed of sale,” upon 'vvliich the swifc was hased, 
So appeal was pryferred from tliis decree. Snbscipentlv the plaintiff brought aaothey
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