164
1888
BALKISRAN

(8
Krsmay Laz,

1888

KNovember 12,

Bt

THE INDIAN LAW REPORTS. [VOL. Xi..
and setting aside the decrees of Thoth the Courts below, dismiss
the suit with costs in all the Courts.

T would order accordingly.
Enagr, C.J.—I concuwr.

Stratent, J.—So do 1.
Appeal aliowed,

Before Mr Justice Makmood.
AJAIB NATH axD orurrs {DrrowpAxts) v, MATHURA PRASAD (Prarvtrrs). ¥
Pre-emption—Bortyage By conditional sale—Toreclosure—~—Regulation XTIT of
1806—S8uit by mortyngee for possession-—Compromise and decree thereon—

Morfgagee accepting part of the property in suit—=8uit for pre-emption— Pres

emptor nat asserting or proving validity of foreclosure proceedings— Pre-emp<

tor's title referved to date ,Of compromise and deeree— Purchase-money—

Acquicscence of pre-emptor in fransfer.

The mottgagee under a deed of conditional sale executed in 1878 tock fores
clogure proceedings under Regulation XVII of 1808, and, the year of grace baving
expired, a foreclosure proceeding was recorde® on the 18th September, 1882, declaring’
the mortgage to have been forcclosed. In Angust, 1885, the mortgagee instituted o
suit for possession of the mortgaged property. On the 19th September, 1885, the
suit was compromised, the morfgagee accepting a parh of the martgaged property,

. ‘and relinquishing the remainder. A decree was passed in the terms of the compro-

miso. Subsequently, a suib for pre-emption was brought against the mortgagor and
reortgagee to enforee pre-emption in respech of the alicnation. The plaintiff claimed
topre-empt the whole of the property to which the' deed of 1878 related, including
the portion relinquished by the conditional vendes under the compromise and decree
of the 19th September, 1885.

Held that although, upon the expiration of the year of ginee, the ownership of
mortgaged property vosted in a conditional vendee even though he might not have
obtained a deeree establishing or declaring lLis right, and the right of pre-emption
acerned on the date when the conditional sale thus Decame absolute, yet foreclosure
proceedings under the Reguolation, being of a purely ministerial character, were not:
conclusive or even primd facte evidence in a subsequent litightion agiinst the condi~
tiomal vendor that a valid foreclosure had been duly effected s that strict obiervance
of the requirements of the Regulation were conditions precedent to-the right of fore
closure ; and that, in the present case, as the plaintift had not asserted or attempted:
1o prove that all those requirements had been fulfilled so0as to result in an actual.

# Second Appeal No. 1288 of 1887 from a decree of C. Mellor, Hsq., District
Judge of Gorakhpur, dated the 25th June, 1887, modifying a decree of Maulv
Shah Ahmad-ullah Khan, Subordinate Judge of Gorakhpur, dated the 23rd March, 1887,
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foreclosure and conscquent acerual of pre-emption ad the end of the year of grace, 1838

no foreclosure was shown to have taken place prior to the compromise of the 19th .
September, 1885, and the plaintifi’s right of pre-emption accrued on and must be AJU]Z:\ ATE
veferred to that date, and conseguently extended only to the property to which the  Rlarmema
eompromise related, and the price payable by the plaintiff was the amount spesified PRAsAD.
in the compromise. Bhadw Makowmed v, Radha Clhwra Bolic (1), Skeodeen v.

Sooxit (2), and Tawaklnl Rei v. Lackman Rai (3) distingnished.  Norender Xarain

Bingh v. Dwarke Lal Afandur (1), Madko Prashed v. Gajedlar (3), Sitla Balkhsk v.

Lalte Prasad (8) and Jagat Singk v. Rem Bahhsk (T referred to.

Acgulescence in a mortgage by conditional sale does not involve relinguishment
bf the right of pre-emption wpon the conditional sale eventually becoming absolute,

THE facts of this case are fully stated in the judgment of the
Court.

The Hon. 7. Conlan and Munshi Rem Prasad; for the appel-
lants.

My, C. Dillon and Munshi 8zkbh Raw, for the vespondent.

Manwoon, J.—All these appeals ave connected together and
have arisen out of the tame set of facts and litigation.

In each of the villages Simra and Mahadewa three persons
owned an eight pies share, and they executed three separate ai-
bil-wafa mortgages in vespect of their respective shares in hoth of
the villages in favour of.8heodin Misr, on the 15th June, 1878.

The first mortgagor was Sital (now represented by Bodil, Ram-
charit and Bhagmani), the second was Binda Prasad, and the thu'd
was J anlu (now represented by Badri),

On the 22nd September, 1880, the mortgagee Sheodin took
foreclosure proceedings tunder s, 8 of Regulation XVII of 1806 in
respect of every one of the three mortgages, and the yesr of grace
required by that Regulation having expired, a foreclosure proceeding
was resorded on the 18th September, 1882, declaring the mortgages
by conditional sale to have heen foreclosed. _

On the 20th August, 1885, the mortgagee Sheodin ins stituted

e gt o]
three distinct suits for possession of the mortgaged properties, each
(1) 4B.L.R, A. ., 219, {4) T By 5 1. Ay 18
(2) 8. D. A, N.-W. P., 1864, vol. (a) L.R. 11T A., 186.
P. 624 (6) T L. B., 8 AL, 388,
(3) 1. L R 6,AlL., 344, (7) Weekly Noues, 1887, p. 233
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suit relating to each of the three bai-bil-waf/z morlgages above-
mentioned respectively., The suits were, however, corapromised on
the 10th September, 1885, and the lemrned Judge of the lower
appellate Court has found that “ab the time of the compromise
the amount of the dsbt due on the first hond (Yhe orizinal consider-
ation of wlich was Rs. 782-4-0) had amounted to Rs. 1,051-8-0 :
similarly the debt due on the second bond (orviginal enusideration
Re, 595), amouated to Rs. 1,062, and that of the third bond (original
sconsideration R, 461-7-0), amounted to the sum of Rs, 824-11-0. The
compromise was to the effect that the vendee had accepted iz each
ease.§ pies in mauza Simra and 4 pies in Mahadewa in full pay-
ment, and had agreed to veleased 4 ples of Mahadews ¢ each case.
Decree was given in terms of the compromise,”

The transactions above-mentioned have vesulted in tlus litigation,
initinted by two sets of pre-emptors in respect of each of the three.
bus-Lil-wafa mortgages above-mentioned.

The fivst set of pre-emptors are (1) Ajaib Nath, (2) Kunjbehari,
(8) Brijmohan, who jointly instituted three separate suits in vespect
of each of the three aliemations. These three suits were instituted
on the 8th September, 1886, against the heirs of the conditional
vendors and Sheodin, the vendee. ) k

Similarty on the 2nd November, 1886, Mathura Prasad insti-
tuted three vival suits for enforcement of pre-emption in respect of
the same alienation. ’ '

There were thus two rival pre-emptive suits in vespect of eash
alienation, and the rival pre-emptors were alternately impleaded as
defendants to each other’s suits—a procedure which is in conformity
with the principles upon which the rulings of this Court in Kasis
Nuth v, Mukhte Prasad (1) and Hulase v. Sheo Prasad {2) proceed.

- The Court of first instance in dealing with the contentions of
the parties, held that the right of pre-emption as claimed could not
accrue till foreclosure of the mortgage by conditional sale ; that

(2) I L. B, G AlL, 370, (1) 1. L. R, 6 AlL, 453,
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« the foreclosure procecdings were in o state of sv i‘{)i‘ng 7 4 the
mortgagee Sheodin olfained a deevee for foroclosure on the compro-
mise of 19th September, 1585 ;

foreclosure took place in respect of 8 ples share in Sivna and only

12t sinee under tlnt eompromise

4 ples share in manza Mahadewa to the exduqmn of the remaining
eem reserved by the
compromise from foreclosnure, .c,uLh veserved + pies share was nok

subjeet to pre—emptlon. That Court ‘che‘ceun‘e decreed the pre-

4 pies share in thelatter village which had

G

emptive suit only in respeet of 8 pies share in Himraand & pies
share in Mahadewa, allotting three shares to the three plaintiffs,
Ajaib Nath, &ec., and one share to their rival pre-empior Mathms
Prasad—a procedure in conformity w ith the ruling of this Court
in Jui Ram v Mokabir fai (1) where it was held that where
there ave rival suits for pre-emption the rights of the rival pre-cap-
tors are to be taken as equal per cagife with reference to the numier
of the pre-eraptors and not with reference to the extent ‘of their
ghares in the village, .

As to the price payable by the pre-emptors, the first Court Leld
that the full amounts due on the three mortgages atb the tivie of the
compl‘onﬁse of 19th September, 1885, furnished the proper ctandard
of caleulation:

In aceordance with these ﬁm. ngs the frst Com ced all
the six suiks; and; taking each couple of vival suits f‘mmcd d::-ey-ges
upon the prineiples explained by this Court in Awsels Nath v. Hukhia
Prasud (2), enabling each set of rival pre-emplors to obtain a
proportionate share of the pre-emypted property, and in default of
either set of pre-emptors, to pre-empt the whele property,

From the first Court’s decrees no appsal appears to hav

& heen
prefgrred to the lower appellate Court by the rival pre-emptor

Mathura or by Sheodin, vendee, or by any of the vendors, and these
parties must, therefore, be taken to have accepted the first Comrt’s
deeree.

The pre-emiptors Ajaib Nath, Kunjbehari and Brijmohan, how~

ever, appealed to the lower appellate Court, contending that the

(1) I.L.R,7 &1L, 720.  (2) I. L. P, 6 AlL, 370,
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first Conrt had wrongly excluded the 4 pies of Mahadewa which
had bheen veserved from foreclosure under the compromise of 19th
September, 1885, from their pre-emptive claim ; that the rival
pre-emptor Mathura had by acquiescence lost his right of pre-emption;
that the price found by the first Comrt was excessive, siuce the
vendee Sheodin was entitled only to such as was due on the threg
Bai-bil-wafe mortgages at the expiry of the year of grace, and not
to any sum as interest for the subsequent period. On the other
hand, Mathura, the rival pre-emptor, who was impleaded as res-
pondent in all the six appeals, filed objections under s. 561 of the
Civil Procedure Code claiming a preferental right of pre-emption, and
contending that the first Court should have allotted shares to the
pre-emptors not per capite, but with reference to the extent of the
shares of each pre-emptor in the village.

The lower appellate Court disallowed all these contentions with
the exception of that relating to the 4 pies share of Mahadewa in
respect of which the fist Court had dismissed all the pre-emptivé
suits, The lower appellate Cowrt hLeld that “as the conditional
vendors failed to redeem within the year of the grace, the sales on
the expivation of that year became absolute. From that moment
the vendee could have claimed o be put in possession of the whole
of the property entered in the conditional deed. The pre-emptor
was entitled to elaim whatever the vendee could claim, and it wag
out of the power of the vendor and vendee to make any change in
the conditions of the contract which could affect the rights of the
pre-emptor.”’

For this opinion the learned Judge relied on a ruling of the
Caleutta High Court in Bhadu Makomed v. Radha Churn Bolia (1)
and an old ruling of the Agra Sadr Court in Sheodeen v. Sookst (2)
which go to show that when pre-emption has once accrued, no
subsequent dissolutiont of the sale can affect the pre-emptor’s right
of pre-empﬁbn. Following these rulings, the learned J udge decreed
the three appeals of Ajaib and others (Nos. 82, 83 and 34) as far
as they related to the reserved 4 pies of Mahadewa, and accordingly

£1) 4B. L B, A, ., 219, (2) N-W.P: 8. D. A. Rep., 1864 Vol. L., p. 624,
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modified the first Court’s decrees in those three cases by declaring
that Ajaib and others were entitled to get possession of three-fourths
of 8 pies in Mahadewa and not of 4 pies only as decreed by the first
Court.

The three appeals of Ajaih, &c., (Nos. 29, 30 and 31) which
had arisen from the suits in which their rival pre-emptor Mathura
was plaintiff, were dismissed by the learned Judge with the excep-
tion of a small modification as to costs,

In this Court three sets of appeals have been preferred, each set
consisting of three appeals.

Appeals Nos. 1288, 1290 and 1291 have been preferved by
Ajaib and others, &e., and relate to the decrees in the three pre-
emplive suits in which thelr rival pre-emptor Mathura was plaintiff,
The second set of appeals, namely, Nos, 1286, 1287, 1289, have also
been presentad by them and relate to the decrees in the svits in
which their rival pre-emptor Mathura was a defeadant and they
themselves were plaintifs,

The third set of appeals, Noa. 1842, 1343 and 1344, have heen
preferred by the vendors ‘md are restricted to complaining of so
much of the lower appellate Court’s decvee as allowed pre-emption
in respect of the 4 ples share of Mahadewa which had heen expressly
reserved for them by the compromise of the 19th September, 1885,

Such then heing the nature of the entive ltigation which these
nine connected appeals present to me, and having heard them all, I
think it will be convenient to dispose of the six appeals of Ajaiband
others together, as they have been preferred npon the same grounds
of appeal and raise the same points for decision. They are further
connected together because in all of them the rival pre-emptor
Matkura, being respondent, has preferred objections under s. 561 of
the Civil Procedure Code, contending that his right of ple~emphon
is preferential to that of Ajaib and others, and the suits of the latter
slould therefore have heen dismissed by the lower Cowrts,

The first and the most important question in the case, however,
has been raised by the three appeals of the vendors, namely, appeals
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Nos, 1842, 1343 and 1344, The question is whether the lower
appellate Court was right in holding that under the circumstances
of this case the right of pre-emption could be claimed by either set:
of rival pre-emptors in respect of the 4 pies share in Mahadewa
which had been released from the foreclosure by the mortgdgee
Sheodin under the terms of the compromise of the 19th September,
18835.

Mzr. Jogindro Nath Chaudhri who has appeared on behalf of the
appellants-vendors has argued that the original bai-&¢l-wafe mort-
gages of the 15th June, 1878, having been executed whilst Regula~
tion XVII of 18068 was in force, those mortgages could not he
foreclosed without due performance of the preliminary steps required
by s. 8 of that Regulation, and a decree of Court rendering such
sale absolute, that the foreclosure proceedings were therefore inef-
fective till the compromise of 19th September, 1885, and the decree
passed thereon, and that the compromise being thus conclusive and
binding upon the mortgagors and the mortgagee, it also concludes
the pre-emptors, and precludes them from claiming pre-emption in
respect of the 4 pies share of Mahadewa which that compromise
released from foreclosure and reserved for the mortgagors,

On the other hand, Mr, Ram Prasad who has ably argued these
cases on behalf of his clients Ajaib and others, has contended-that a
foreclosure decree is not a condition precedent to rendering a bai-bil-
wafa mortgage absolute under Regulation XVII of 1806, and that’
such conditional sales became absolute ipso facto by the mere lapse of
the year of grace after proceedings have been taken under s. 8 of
the Regulation. Upon this contention the learned pleader argues
that the foreclosure proceedings taken by the mortgagee Sheodin by
his applications of the 22nd September, 1880, and which terminated
in the foreclosure rubkari of 18th September, 1882, were sufficient
to make the sales absolute at the expiry of the year of grace, that at
that time the right of pre-emption accrued to the pre-emptors in
respect of the wlole of the properties, and such right of pre-emption
could not be defeated or restricted by any subsequent act of the
mortgagor and mortgagee such as the compromise of 19th Septem~
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ber, 1883, and {hat therefore the vendors-appellants are precluded
from questioning the propriety of the foreclosure proceedings of
15th September, 1852,

T am of opinion that hoth these contentions go much too far in
the direction at which they alm. In the case of Tawallul Rul v,
Lackimar Bai (1) Tstated my reasons and authorities for holding
that on the expivation of the year of grace allowed by Repuls

Jadtsy 2om
=]

XVIT of 1808, the ownership of the mortgaged property vests abso-
lutely in the mortgagee, even though he might not have obtained a
decree estallishing or declaring Dhis vight, and that for purposes of
pre-emmption the date at which the conditional sale thus becomes
absolute is the period of the acerual of pre-emption and cannot
be effected by any foreclosure proceedings which mny subssquent to
such acerual be taken by the morteagee. I still adhere to the same
views, and while they, on the one hand, answer Mr. Cluwdfsis con-
tention us to the necessity of a foreclosure decree, they on the other
hand, preclude My, Ram Presad’s contention that foreclasure pro-
ceedings such as the rudler of 18th Septomber, 1882, are conclusive
or binding in any sense upon the vendors when the guestion is lLiti-
gbated whether or not a valid foreclosure has taken place.  Such pro-
ceedings are of a purely ministerial chavacter, and far from heing
conclusive are not even prind jucie evidence of foreclosure having
been duly effected. This matter is settled by the vuling of the
Privy Council in Novender Narain Singh v. Dwarka Lell Mundur
(2). Again, theiv Lordships in Madko Prased v. Gajadhar (3)
have laid down that the provisions of s, § of Regulation XVII
of 1806, are not merely direcfory but imperative as conditions pre-
cedent to the right of foreclosure itself, How strict an observance
of those requirements is necessary has heen well stated by my
brother Straight in Sitle Bakksh v, Lulte Prasad (4) in obzerva-
tions with which I so entively concuy that they leave nothing tor
‘me to add,
Now such being the law, no attempt has been made by Mr. Rawm
Prasad’s clients, Ajaib and others pre-emptors; either to assert er

(1) L L. R, 6 All, 844, (3) L. R, 11 L. A, 186.
(%) L.R, 5 L A, 18, () L L. B, 8 AlL, 388,
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1838 prove that in the foreclosure proceedings which ended in the rubkar
Asars Narm 0of 18th September, 1882, all the requirements of the Begulation
MAT;;UM were satizfied, so as to vesult In an actual foreclosure at the expiry
Prasan,  of the year of grace. The Court of first instance disregarded those
proceedings, holding them to bhe “in a state of suspense,”” which

ploage I understand to mean that actual foreclosure had not taken

place. I cannot help feeling that the learued J udge of the lower

appellate Court in dissenting from the first Court’s views upon this

point had not present to his mind the exact and stringent require-

ments of the law of foveclosure under the Regulation, and that he
took it for granted that becanse the foreclosnre proceedings of the 18th
Beptember, 1852, had heen recorded, therefore foreclosure necessarily
took place and gove birth to the plaintifi’s right of pre-emption in
vespect of the alienations. e zssumes that the sale became abso-
lute by the mere expiry of the year of grace, ‘

Mot only is this assumption unwarranted by the circumstances
of the case, but the fuct that notwithstanding the expiry of the
year of grace the mortgagee, Sheodin, neither acquired possession
nor sued for foreclosure till the 20th August, 1885, points to quite
the opposite conclusion. It was on that day that he instituted his
regular suits for possession against the vendors, and it was in that
litigation that the compromise of the 19th September, 1885, was en-.
tered into declaring 8 pies of mauza Simra and 4 pies of Mahadewa ta
have passed to the mortgagee in full proprietorship, to the exclu-
sion of the remaining 4 ples of Mahadewa which was released by
the mortgugee and reserved by the mortaagors.

It has, indeed, been asserted in this litigation that these pro-
ceedings were all fraudulent and collusive with the ohject of defeat-
ing the plaintiffs’ right of pre-emption. Butb no circumstances have
been proved which Would m law even amount to the indicia of
fraud or collusion, The plaintiffs’ right of pre-emption, if their
theory of foreclosure proceedings of 1880 were correct, would have
been asserted before, at least, the suit of the 20th August, 1885
but, far from such being the case, it is not shown that any such
assertion of pre-emption wus made till after the compromise of 10th
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September, 1885. Indeed, even after that compromise the plaintiffs
waited more than a year hefore claiming pre-emption,

T am, therefore, of opinion that til the compromise of 19th
September, 1885, no foreclosure of the laz-bil-wafe mortgages is
shown to have taken place, that the compromise is not shown to he
other than a lond fide transaction, that the plaintiff’s right of pre-
emption must be referred to that date, that since by that compro-
mise foreclosure took place only in respect of § pies of Simra and
4 pies of Mahadewa to the exclusion of the remaining 4 pies
of the latter village, no right of pre-emption acerued to the plaintiffs
it respect of such reserved ¢ pies share of Mahadewa. And it
follows that the lower appellate Court acted erroneously in interfering
with the first Cowrt’s decree in this respect, also that the two rul-
ings Bhadu Makomed v. Redha Charan Bolia (1), Sheodin v. Soofkit
(2) on which the lower appellate Court has relied have no applica-
tion to the facts of tlus case. In those cases the sales were absc
Inte, the right of pre-emption had leen asserted, and the question
was whether subsequent dissolution of the sale could affect the
pre-emptor’s right, The result of these views will be that I shall
decree the three appeals of the vendors-appellants, namely, appeals
Nos. 1342, 1343, 1344,

These findings simplify the disposal of the grounds urged in the
gix appeals of Ajaib Nath, Kunjbehariand Brijmohan, who through-
out ‘this litigation have shown themselves unwilling to take a
reasonable view of their right, of pre-emption. They have heen
endedavouring not only to prevent their rival pre-emptor Mathura
from baving his share of the pre-emptive right but also to oust the
original proprietors from the 4 pies share in Mabadewa which even
the mortgagee Sheodin sayed from foreclosure by the compromise of
19th, September, 1855,

The first ground urged in support of their appeals is that inas-
much as their rival presemptor Mathura (who is respondent n all
the six appeals) was content with the first Court’s decree and did
not appeal in respect of the 4 pies share of Mahadewa, therefore the

(1) 4B.L, By A. C,p. 219, (2) S.D. A, N.-W. P, Rep,, 1864, Vol. I, p. 624
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entire 4 pies share should lhave been allotted to them in virtune of
their vight of pre-emption, After what I have said in respect of
the appeals by the vendors in whose favour that 4 pies shares was
reserved, it is wholly unnecessary for me to discuss the matter any
further, beyond saying that sinee I have held that share to have heen
rightly excluded by the first Court from these pre-emptive claims,
neither Ajaib and others nor Mathura can take any portion of that
reserved share. For the same reasons it is unnecessary to discuss
the question raised in the second ground common to all these six
appeals, where it is contended that Mathwra respondent having
taken no exception to the amount of the sale consideration adjudi-
cated upon by the first Court, is not entitled to the henefit of any
reduction therein upon the appellants’ case.

The third ground of appeal, which is also common to all the six
appeals, is that the respondent Mathura “having acquicsced in the
transfer of the shares sued for cannot pre-empt in respect of the
same,” This ground of appeal was, indeed, abandoned by Mr,
Ram Prasad, but T will dispose of it by simply saying that the
plea of acquiescence is based eutively upon the circumstance that
Mathura was & witness to two out of the three dai-Gel-wafa mortgages
of the 15th June, 1878, and that the lower appellate Court was
right in holding that acquiescence in a mortagage by eonditional
sale does not either imply or invelve the foregoing of the right to
pre~empt should the conditional sale evenfually become absolute.

There remains only one more ground of appeal, which is limited
to the three appeals (Nos, 1286, 1287, 1289) to which the vendee
Sheodin is respondent, and ib is against him that the plea aims.
In that ground of appeal it is wrged that the appellants were
entitled to pre-empt the property “on payment of the amount due
up to the date when the year of grace expired and could ndt be
charged with any sum accruing since that date.” This plea pro-
ceeds of course entirely npon the assumption (which I have already
refuted), namely, that the dai-lil-wa/u mortgages became absoluta
Ly veason of the foreclosure proceedings of 1880 and 1882, and by
making the conditional sales absolute gave birth to the plaintiffy’
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right of pre-emption, The plea #lzo assumes that the comypromise of 1333
the 19th September, 1885, i3 of no consequence as determining either 551008 Narn
1 b of Hime when nre-erantion acerued or the s O, .
the point of time when pre eraption acer ued orx ﬂ.la amount of price 5o S
which must be taken to be the consideration in lieu of which the Puasan,

condivlonal sales hecame absolute. Bab I have alveady said enongh
to show that there is nothing to vitiante the eompromise, and both

the Courts helow have concurred in finding that the allegations of
frand as to the amoeunt of consideration were not sulistantiated. Alr.
R Prasad has velied upon my raling in Laowallnd Bad v, Lackizan
Rai (1) where T held that a person cleiming a right of pre-emption
in cases of mortgage by conditional sale was bound to pay the entive
amount due on such mortgages at the time when they became
absolute, and that they became absolute at the expiration of the year
of grace required by Regulation XVII of 1806. The ruling does

not belp the appellunt’s case, because there the due foreclosure of
the mortgage aceording to the requirements of the Regulation

was an admitted fact, and therefore maturally the pericd of the

expiry of the year of grace and the amount due on the mortgage

reguh’ced both the foreclosure and the acerual of pre-emption, and

mdeed would also have regulated the amount of price payalle by

the pre-emptor, had it not been that the pre-emptors sued not

upon the ground of that foreclosure lut upon the ground of a subgse-

quent transfer (vide p. 850 of the report). 8o far as the guestion

of the amount of consideration is concerned, perhaps the case most
similar to the present is that of Juyat Singh v. Ram Bakksh (2)

where pre-cmption was claimed in respect of a mortgage by condi-

tional sale, foreclosure proceedings had been tuken, a suit for

possession  had been instituted by the mortgagee and had ended

in a compromise whereby balf the property was released by the

mortgagee, and the other laif was foreclosed, for a price mentioned

in the compromise, and the pre-emptive suit related to such latter

half. In that case I held, as T have held here, that the price pay-

able by the pre-emptor was the amount mentioned in the compros

wmise..

(1) 1.5, T 6 AlL, 344, (2) Weekly Notes, 1887, pr 23%
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For these reasons all the six appeals of Ajaih and others must
stand dismissed. In every one of them Mathura the rival pre-
emptor has filed objections~ under s. 561 of the Civil Procedure Code,
claiming a prefervential right of pre-emption. The objections were
expressly abandoned by his learned counsel Mx. Dellon, and I need
only say that even if they had been pressed they could not have
succeeded, because they raise a question of fact, which has been
decided against him by the Courts below, the lower appellate Court
having clearly found that there was no evidence in support of the
pretention of a right of pre-emption superior to- that of Ajaib and
others. Tle objections will therefore be dismissed.

This second appeal (No. 1288) is dismissed with costs, and also
the objections which Mathura respondent has filed under s. 561 of

the Code of Civil Procedure,
Appeals dismissed,

BRefore Sir Jokn Edge, Kt., Clief Justice, Mr. Justice Straight and Mr. Justice
Brodhurst.

HUSAINI BEGAM (PLAINTIFF), v. Tar COLLECTOR or MUZAFFARNAGAR
‘ AND OTHERS (DEFENDANTS).

Practice—dppeal—Difference of opinion on Division Benech regarding preliminary
oljection asto limitation—det XV of 1877 (Limitation dct), s. 5—Letters
Pulent, N-T. P. s, 27— Civil Procedure Code, ss. 575, 647— Review of judg-
ment— Civil Procedure Code, 5. 623— Court-fee— Act VII of 1870 (Couri-fees
Act), sch. i, No. 5—Fee payable on application fo review appellate decree
ynder Letters Pateat, s. 10.

S. 27 of the Letters Patent for the High Court of the N.-W. Provinces has been
enperseded in thosc cases only to which s, 575 of the Civil Procedure Code properly and
without straining language applies. Therc are many cases to which g, 575, even with
the aid of s. 647, docs not apply ; and to these 5. 27 of the Lebters Patent is still
applicable.

One of the cases to which s. 575 of the Code does not apply is where o preliminary
objection heing taken to the hearing of a first appeal before the High Court on the
ground. that the appeal is time-barved, the Judges of the Division Bench differ in
opinion as to whether the appellant has shown sufficient canse, within the meaning of
5. § of the Limitation Act (XV of 1877) for mnob presenting the appeal within the
preseribed pewiod. The decision of sucha preliminary objection is not a *hearing” of.
the appeal, but precedes the hearing, or determines that there is no appeal which the
Court can hear or decide. Wheére such & preliminary objection is allowed, it cannot,



