
l u THE INDIAN LAW REPORTS. [TOL. XI,

1888 

H a e i  R a m
V.

SimotiA’SAii
Mal.

plaintiffs  ̂ and is the subject of tlie mortgage, and the plaintiffs are 
entitled to recover it as mortgagees in tiie way in wliieh. tliey claim.,

Tlie case appears to liaye been very carefnlly investigated by tbe 
Subordinate Judge  ̂ and unless their Lordships could see tliat he was 
■WTong in the way he has dealt with the accounts, and the various 
facts in the case, they would not come to the conclusion that his 
decree ought to have been reversed by the High Court. The result 
is that their Lordships ’\-\dll humbly advise Her Majesty that the 
decree of the High Court should be reversed  ̂and the appeal thereto!- 
dismissed vrith costŝ  and the decree of the Judge of Gorakhpur 
varied by omitting that part of it which directs the deed of sale to ])e 
cancelled. The costs of this appeal will be paid by the respondents,

Ai^peal aUoived,

Solicitors for the appellants ; Messrs. WatMns mul Lattey.

Solicitors for the respondents ; Messrs. Barroio and Rogers..
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JBeJ'of'e Sir John Edge, KL, Chief Justice, and Mr. Judies Tyrrell, 
MUBLIDHAE And o t h e r s  (P ia in t is t s )  v. KANCHAN SINGH

A>’ D OTHEES (DEFEliriiANTS). ^

Mortgage— Conditional sale—Foreclosure—Suit for  possession—Regulation 
X V II o f  s. S—Cause o f  action—Limiiaiion—Aet X IV  qflS59, s. 1 (IS).

A suit for foreclosure was bronglit in 1880 upon a mortgage by conditional sale* 
eseciited in 1846, tlie eomlition being for payment witlmi five years from that date. 
Tlie deed provided that, in default of pnymeut witbin tbe prescribed period, tbe pro
perty mortgaged “ will be foreclosed (baibat), and tbis mortgage-deed will be con-» 
sidored as an absoluto sale-cleed.'” Between 1846 and ISSG no foreclosure proceed
ings or other steps were taken by the mortgagee, and no admission of" liability was 
made by the mortgagor.

MeM tliat, by reasoa of Act XIV of 18S9 (Limitation Act), tbe plaintiff’s 
xemedy was barred dming the currency of that Act, and tbat fclie time within, which,

Second Appeal No, 653 of 1887 from a decree- of W. Blennerbaasett, Bsq.s, 
Dis^nct Judge of Cawnporcj dated the 6th January, 1887} ooniirniing a decree o£' 
Hunslii Kalwant Pra.sad, Subordinate Judge of Cawnpore, dated tb.3 6tb May, 1886.'.



he was entitled to maiiitaiu an action lor foreclosm’G, i£ lie had talcen ibe in'oper _ 
proceedings, expired in 1863.

S e M  a ls o  t h a t ,  e v e n  i f  f o r e c lo s u r e  p r o c e e d in g s  nnuer E e g n l a t i o i i  SVII o f  18 0 6  

l i a d  lie e n  t a k e n ,  t h e  c a n s e  o f  a c t io n  w a s  t l ie  o r ig in a l  n o n -p a y m e n t  o f  t h e  m o n e y  o n  th e  

d u e  d a te , a n d  t h e  p r o v is io n s  o f  th e  E e g u la t io n  e o u ld  n o t  c r e a t e  a  f r e s l i  c a u s e  o f  a c t io n .  

Denoiiatli GangooJy v .  Wv.rsinffli, TrosTiacl Doss (1) r e f e r r e d  to .

Tais was a suit for foreclosure of a deed o£ mortgao’e by con
ditional sale executed on tlie 4tli February;, 1846, by the predecessor 
in title of the defendants in favour of the ancestor of the plain
tiffs. The deed was as follows ;—

“  Musammat Kishen Knar, widow of Shankar Bakhsh, deceased 
aaoimdar of mauza Kakadeo  ̂ &c., pargana Jajmau  ̂ having- pre* 
rented herself in the Cawnpore Begistration Office, solemnly and 
truly declared that she is in possession and enjoyment “ of a -4 pies
11 krants shave in each of the villages Kakadeo and Benaikprn'j, 
pargana Ja jiiiaii;, and that there -was not and is not any other sharer̂  
partner or claimant in the said share belonging* to her at the time 
of the execution of the pre.sent deed. INTow she has volmitarJy and 
willingly mortgaged the said share in. its entirety together with all 
the boundaries and rights, barren and waste lauds, JkH. and Jkadar  ̂
jallcar and lanlcar lands, ponds and groves and trees both bearing 
and not bearing fruit, sair and salfcpit and other zammdari dues 
appertaining thereto, bounded as below, for Es, 200 of the ImltUf 
coin, the half of which amoliuts to Es. 100 of the same coin, to 
Shitab Kai, son of Panjab Eai, caste Kaijadh^ for a term of five 
years as a conditional sale, and does hereby promise to repay the 
said sum with interest at Ee, 1 per cent, per mensem mtliin the 
said term without any objection or excuse, and that during the said 
term of mortgage she the mortgagor will remain in possession., and 
will make the collections and will bear the profit and loss and be 
responsible in civil and criminal cases, and the mortgagee shall have 
nothing to do with them. But if she fail to pay the principal with 
interest, then after the expiration of the period specified herein, the 
afore*said share will be foreclosed (haihat) in lieu thereof, and this 
mortgage-deed wiU be considered as an absolute sale-deed, I have 

(1) 14B, L .B.,87,
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therefore 'written these few lines by way of mortgag-e as a condi»’ 
tioiial sale to serve as an authority

No foreclosure proceedings were taken iti respect of this deed; 
■under Eegulation X V II of 1806. The present suit was instituted’ 
on the 7th Octohsr  ̂ 1886;, in the Court of the Suhordmate Judge 
of Cav-Tipore; and the plaintiffs claimed foreclosure in default of 
payxnent of Es. l^lSlj the amount which they alleged to be due, as', 
principal and interestj under the deed.

The onl}'- plea of the defendants in answer to the suit which it is 
necessary to notice  ̂ was that the suit was barred by limitation. 
Upon this the'Subordinate Judge obser\̂ ed :—

Altboiig'h there was a time fixed in the deed of mortgage for 
payment of the loan̂  which time has long elapsed, yet at the time 
of the execution of the mortgage, or while Act X IV  of 1859 or Act 
IX  of 1871 was in force;, no period was fixed foi' the presentation 
of an application for foreclosure, for which proceedings then used 
to be taken under Regulation X V II of 1806—see Buldeen v. Golah 
Koonwer (1). The ruling referred to by the pleaders for the defen
dants, Earn Ckimder Ghomul v, J-uggut Monrmhiney JDalee (2) 
does not seem to be applicable. Besides this, the Court must follow 
the rulings of the Allahabad High Court, and hold that the plea of 
Ihnitation does not affect the claini.̂ ^

On the meiitSj however, the Subordinate Judge was of opinion 
that there was no consideration for tlie deed of the 4th February '̂ 
184:6/and accordingly dismissed the suit. The plainti:ffis appealed 
to the District Judge of 'Cawnpore,'whose jadgnient on the appeal 
was as follows

“ The claim is for foreclosure on a conditional deed„of sale 
alleged to be executed on the 4th February, 1886, the term for 
payment being five years, and it is clear that for forty years tlie 
plaintiff has made no claim, and the defendant has not in any -•way 
admitted the correctness of the mortgage. It appears to me that 
previous to Act XIV  of 1859, the plaintifE would have been, bound- 

(1) N.-W. P. H. C. 18137, p.-103.' (2) I. L. Pw,'4 Calc., 283,'



tC)L. X I.] ALLAHABAD SERIES. m
to take foreclosure proceedings within twelve ĵ ears from Ixis cause 
of action. See Regulation II I  oi: 1793, aad Frojinath Moy Choicdr  ̂
V. R o o k ea  (1).

“  I can, find nothing' in Act X IY  of 1839 openitiug' to change 
this period of limitatioUj, and the ruling quoted by the lower Court 
in. the appellant^s favour insists on the necessity of such admissions 
in order to extend the x)eriod of limitation. Accordingly I find the 
suit l)arred hy limitation. It is 'unnecessary to determiTie the 
remaining- grounds of appeal. Appeal dismissed with costs/"*

The plaintiffs appealed to the High Court.
Bahu J'oirhtih'o Niith Chmnlhri  ̂ for the ajipellants.
Munshi Kashi Framil and Pandit Batular Jjcil, for the res- 

pendents.

E dge  ̂C. aiicl TySiiell, J.—This was a suit for foreclosure or a
mortgage by way of conditional sale executed on the -ith February, 
1846  ̂the condition being for payment within five years of that 
date. The suit was brought in October  ̂ 1386  ̂and the Judge below 
has found that no claim was made by the mortgag-ee^for forty years 
and that there was no admission of liability by the mortg^agor during 
that period. The Judge, we think, rightly held that by reason of Act 
XIV  of 1859 the plaintiffremedy was Ijai-red during the currency 
of that Act, In that view we agree with him. In our opinion 
the time within which the plaintiff was entitled to maintain an 
action for foreclosure  ̂if he had taken the proper proceedings  ̂expired 
in 1863. A great deal t)f the argument before us was directed to 
show that the cause of action in a case like this arose not on the 
non-payment at due date but on the expiration of the year of grace 
provided for by Eegulation X V II of 1806. It now appears that 
ni5 proceedings were taken under that Begulation at all. But 
even if they had been taken, we should be prepared to hold that 
the cause of action was the original non-payment of the money on 
the due date, and that the pro-\isions in Begulation X V II o£ 1806, 
which 'rt'as passed for the protection of mortgagors^ could not create 
a fresh, cause of action. To hold as was contended before ns would 

(1) 7 Moo, I. A,, 333,
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1S8S involve this absurdity, tliat tlie non-compliance by an alleged mort-
Muihduais gag’or witli the jM/vrr/wt? ohtaiued by an alleged mortg-agee

w ould create a cause o f  action wlietliei' tliere had been a mortgage 
SiTCH, Qj. A s far back as lS7-i, Mr. Justice Markby iu an elaborate

judgment decided that foreclosure xJi'oceedings under tlie Eegulation 
in C£uestion did not create a cause of action : Denon-ath Gancjooly 
V. N'p'sipcffli Fi'osJuicl Doss (1). Tlie appeal must be dismissed witli 
costis.
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Ismevjiher 10 ^Before Sir Johi Hdge, Kt., Chief Jiistkc, Mr. Justice Straigld and Mr, 

Justice 3Iahmood.

B ALK ISH AiSr a.k d  a n o t iie k  (D o t e n d a n t s ) K IS H A 5T  L A L  (P iJau iii'E ).®

I ’encUn̂  stiiis—Malilcana—Recnrrhiff lialiliiy—Diffei'eni reliefs claimed—^es jiii 
dicata—D ifferent sulject-matiers claimed—Judgment in first suit going io root 
of plaintiff’s title— Hhial”  judgtmnt—Jndgmeni liable to appeal or under 
appeal—Effect o f final decree in first suit pronounced subsequent to decision 
in second suit of lower appellate Cotirt, lut before hearing o f second appeal in 
second suit—civil Trocednre Codê  ss. 12, 13j 583j 587, 647.

Tlie peiideney of litigation, regarding rent, malilcana, or otlier demand for one 
year does not, under s. 12 of tUe Ciril Procedxu’e Code, bar a suit between tlie same' 
pai'tries iu -wTaicl;! tiie saiae dematLd is made for a subsequent year, inasmuch as the' 
reliefs claimed ia the two cases are different. Sa. 12 and 13 of the Code conxpai’cd.

For the purposes of the rule of res judicata, it is not essential that the subject-' 
matters of the present and the former lifcigationsj should be identical. Where a recur
ring liability is the subject of claim, a previous judgment dismissing a suit between the’ 
same parties upon findings which do not go to the root of the title on which the elaini 
rests, but relate merely to a particular item or instalment, cannot operate as res judi
cata. But if such previous judgment negatives the title and maui obligation itselfi. 
the plaintiS cannot re-agitate the same question of title by claiming a subsequent itenf 
or Uistahnent. Th& IŜ ajah o f B itta p iirS ri Rajah JRaii Buiclii Sitta^a, &arn (3) 
referred to.

® Second appeal iTo. 806 of 1887 from a decree of Saiyid^Farld-ud-din Ahmad, 
Subordinate Judge of Agra, dated the 27th November, 1886, confirming a decree 
Sabu Alopi Prasad, Munsif of Mathura, dated the 31st August, 1886.

1) 14 B. L .B , 87. (2) L. E., 12 A., 16*


