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because we find that the defendaut-vendoi' did all that was required
o£ him by the wajih-iil-afz and the plaintiff did not avail himself o£ 
the right o£ purchase given by that vjcijih-ul-arz. Y ie  find also that 
the suit must fail as to the Moradabad property, because the plaintiff 
did not make a prompt demand as pre-empstor; and also for the 
reason we have just now explained, the suit must fail not only with 
regard to the Moradabad property, but also with regard to the 
share in the vilkge; the plaintiff, haying disentitled himself to- 
obtain pre-emption in the Moradji’uad property, cannot obtain the 
share in the village. The appeal is dismissed mtli costs.

Appeal di.riH isttefl.

1888 
J'uly 12.

Sefot'e Sir John Edge, Kt., Chief Justice, and Mr. Justice Tyrrell.

LOKE INDAE. SmGH MiV> othees (Plaiktii'5'b) 'V. SUP SIKCtH 
(D epeedam 't). *

Unconscionalle bargain—G-amiJifig in. litigation—Ag-reenie.nt opposed- to jjJ/SZfc 
foUoy—Act I X  o f  1873 {Couiract Aof), s. 23.

Tor tlie purpose of meeting the expeni3es o£ an appeal to the Privy Council fi'oia 
concurrent decrees of the Subordinate Judge and the High Court, the plaintiiE-appel- 
lant executed a deed of sale of certain property ■n'Oith over Bs. 50,000 in considera
tion of the vendees providing the necessary security and moneys. The plaintifi 
experienced considerable difficulty in procuring the mesins to appeal. The sfondoes were 
not professional money-lenders, they did not put pressure on the plaintiff, hut, on the 
contxary, he and his agent put pressure on them to agi'oe to the terms of the deed. 
It appeared that, apart from the moneys borro-jv-ad by him from time to time, he was 
without even the means of suhsistenee ; that he fully understood the nature of the 
deed; that his agents negotiated the transaction iond fide and, to the best of their 
powers, in liis interest; tliat there WRS no fraud or deception on the part of the 
vendees j aud that they performed all that they undertook as regards meeting the 
expenses of the appeal. Under the deed the plaintiffs were liable to furnish security 
to the extent of Es. 4,000 and to advance Es. 8,500 for other necessary expenses, 
and they did in fact furnish such security, and advanced sums aggregating Be. 7,542. 
The appeal was successful. The appellant having failed to put the vendees in pos
session of the property conveyed by the deed, and recovered by him under the 
Privy Councirs decree, the vendees sued him for possession of the property and mesne 
profits, afterwards agreeing that the Court should, in lieu thereof, award them com
pensation in money eijtiivalent thereto.

* First Appeal No. 125 of 1886 from a decree of Maulvi Muhammad Abdul Basit 
Elian, Subordinate J udge of Mainpuri, dated the, 24th April, 1886,



Mdd fciiat, pJtliO’agli the case v.-as very diti'ereut from ca=es hi persona iii- 1SS3
terfe)-ed forjtlieu' dwu "beiieftt iu Etigation not thoii' own, or iu vviiieli Biultlitp.rs. "*—----- —
vakfls or jjersons of that class or professional nioney-Ienderc, taking p.dvatitagc- of the 
■borrower’s position, aaed to euforca a contracu cljtainud by tliem from him, anti t'.
aithougli the defendaut w<as not entitled to sympathy, yet, jnuging' liy tlie disprojortiou Sis g e ,
between tlie liability incurred by the plaintiffs under tlie contract and tlie rov,-ai-ii 
wliicli tliey were to obtain, iu tlie event of the defendant’s success, it must be coii« 
eluded cither that tiiiiy did not believe his claim to be well foundetlj and consequently 

entered, though unwillingly, into a gambliag transaction, or, ii tlitiy believed the 
claim to bo well founded, tlia,t the reward contracted for wa.3 exce.ssive iind uncon
scionable 5 and in either case the contKict eould not be enforced in its tcrm .̂

.S'eld also that, if tlie doctrine of ecpity applicable to sueli cases were applied iu 
favour of the borrower, ii should also be applied in favour of the leader; tluit aa there! 
was no reason to suspect the plaintiff,‘i’ motives, it would bs inequitable to relieve tha 
defendant from all liability; that ii was otiiy fair that he slioiiM compensate the 
pkintiiiS for the use of their security bonds from the date v̂heu tliey were deposited 
in the High Court to the earliest date after the judgment of the Privy Council when 
the plaintiffs could hR,ve obtainevl them back; that simple internist at 12 per eeirt. 
per annum, oa the amounts of the bonds for that period would ba reasonabJe compen
sation for such use; that the defendant should also repay the amomits advanced ]>y 
the plaintiffs for the expenses of the litigation v.ith interest oa each fidvaiiee at 
20 per cent, from the date on. which it was made to tlio date of - tlie decree in the 
present case; and that he should pay interest on the whole a'aiount thus decreed at 
G per cent, from the date of the decree till payment.

Chmm Knar v. Mtip Shigli (1), Jlaja Sahih FraMad Senx. Saloo Sv.dim Shzffh
(2) and Bomes v. Heaps (3) referred to.

The facts of this case are stated in the report of Ghmm Kna-r y ,
Singh (1) and in the jiidg-ments of the Cottrt.

The suit fwas based on a deed of sale executed in favour of the 
plaintiffs by the defendant on the 13th March; 1S82,, in the follow
ing terms

“ I, Eaja Rup Singh, eon of Eaja Mukat Singh, caste Tliakni' Sengar, rais of 
Bhar^ pargana Uraiya, zila Etawah, do hereby declare as follows ;—Whereas I institut
ed a suit against Ban! Baisni, widow of Baja Mohendra Singh, deceased, caste Thakur, 
masmd-nasJdn (occupying the throne) of the Bhara Raj, and the Collector of EMwali 
as the manager of the Co\irt of Wards, for recovery of possession of the Bhara estate, 
containing of moveable and immoveable property, specified in the plaint, at a valuation 
of Es„ 3,10,365«8 in the District Court of Maiiipuri, where it was dismissed. As I 

(1) Ante, p. 57. (2) 1 3  Moo. I. A. 2715.
(3) 3 Ves. & B„ 117.
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1 8 8 8  p 0S30i3St‘J  o f  n o  in e a n s , It  w a s  d if f ic u lt  f o r  m e  to  f i le  a n  a p p e a l i n  t l ie  H i g h  C o u r t ,  a n d  I ■

■-------------------------------- a p p e a le d  b y  g iv in g  a b o n d  to  M u s a r a r n ; it  C l i m m i  K u a r ,  w id o w  o f  S a h  P a n n i  L a i ,  rai^

M a i-e lir a ,  z i la  E t a l i ,  b u t  a i i f o r t u n a t e ly  f o r  m e  t l ic  a p p e a l w a s  d is r a is s e d . T h u s  a ro s e  

« .  t l ie  n e c e s s it y  f o r  f i l in g  a n  a p p e a l to  th e  P r i v y  C o jm c i l .  I t  i s  c le a r  I  h a v e  n o t  a  p ic o ,

B X jB  S k g h .  J ,,y  fo j, ju s t ic c  l ie s  in  n il  rtp p e a l to  th e  P r i v y  C o n u c i l .  I  h a v e  th e r e fo r e

v , it h  e n tre a t ie s  g o t E a j i  L o k e  I n d a r  S in g h ,  S l i e i t h  K a s r a t  K u s s a in ,  L a ! a  B h i l - : iu ‘i  I>aS} 

M i i i i s l i i  H a r  K a i v i n j  B l b i  C h u n n i ,  E u a r ;  a n d  K u a r  D h a r a r a  S in g b ,  p e r s o n s  L 'c lo n g in g  

to  t h e  fi,rst c la s s  g iv e n  bolovv, to  c o n s e n t t h a t  t h e y  s h o u ld  n ’scet t h e  c o s t s  o f  th e  

P i ’i w  G o im c il ,  iu c ln d in g  s e c r r i t y ,  b y  '.v a y  o f  a  h e lp  to  m e , a n d  s h o u ld  i n  l ie n  t l ie r e o f  

be th e  p r o p r ie t o r s  o f  a n  e ig h t h  s h a r e  o f  th e  p ro p erty^, in v o lv e d  i n  t h e  Ci^se, w it h  t h e  

e - c e p i io n  o l  th o se  a r t id o s .  T h e y  h a v e  a c c e p te d  t h e  p r o p o s a l a n d  i le p o r iit c d  t h e  s e c u r 

i t y  a n d  th e  t r a n s la t io n  fe e s , a n d  h .iv e  u n d e i’t a l ie n  t o  p a y  t h e  o t h e r  e x p e n se s  o f  th e  

P r i v y  C o u n c i l  a p p e a l. D ev rT in  G a n g a  P r a r -a d  h a s , f r o in  t h e  v e r y  b e g in n in g ,  t r ie d  in  

th e  ca.':cj a n d  I  ow e to  b i u i  Ui.s p a y  a n d  c o m p e n .s a t io n  f o r  L i s  la b o u r .  I  h a v e  g o t  h i i i i  

to  a g re e  to  ta b e  R s .  5 ,0 0 0  o u t o f  t h e  se e o n d  c la s s  o f  t l ie  c la im ,  i. e ,, t l i a t  f o r  debtr? 

w h e n  th e  case is  d e c re c d . I  d o  t h e r e fo r e  w i l l i n g l y  a n d  v o l u n t a r i l y  a n d  w h ile  i n  a  

sovm cl s ta te  o f  m y  b o d y  a n d  m in d  e x e c n te  t h is  d e e d  in  f a v o u r  o!l t h e  f o l lo w in g  p e r 

so n s : —

“  M y  s u it  c o n s is ts  o f  f o u r  c la im s  : —

“ 1 , T o r  m a u z a  E h a r a  t h e  R a j  M a b a l,  to g e t h e r  w it h  o t h e r  v i l la g e s  a p p e i ia in in g '  

to  i t ,  b e a r in g  a  ja m a  o f  E s .  3 4 ,4 6 3 -8 ,  f iv e  t im e s  o f  w h ic h ,  viz., E s .  1 , 7 2 , 3 1 7 - 8 ,  i s  g i v m  

i n  t h e  p la in t  a s  th e  v a lu a t io n .

“  2 .  O u t s t a n d in g  d e b t s  o f  t h e  e s ta te  a n io u i i t iu g  to  E s .  6 4 ,1 5 5 .

«  S'. Is o t e s  w o r t h  R s .  2 1 ,0 0 0 .

4  C a s h  a n d  t l i c  g a d l i i ,  & c .,  v a lu e d  a t  E s .  5 2 ,7 0 3 .

"  O f  thesje f o u r  claxniss, t h e  la s t  t w o  h a v e  b e e n  e x e m p te d  f r o m  t i l l s  c o n t r a c t  |  

a n d  I  h e r e b y  s e l l  t h e  f e s t  tAvo c la u u s j  a m o u n t in g  to  l l s .  2 9 , 5 5 9 - 1 ,  to  t h e  fii'B t c la s s ,  

o f  t h e  f o llo w in g  p e r s o n s , a n d  E i3 . 5 ,0 0 0 , o u t  o f  E s .  5 6 , 1 3 5 - 4 ,  th e  b a la n c e  le f t  a f t e r  

d e d u c t in g  E s .  8 , 0 1 9 - 1 2 ,  t h e  e ig h t h  s h a r e  r e f e r r e d  to  a b o v e , f r o m  th e  s a id  s u m  o f  

E s .  G 4 ,1 5 5 ,  th e  s e c o n d  so rb  o f c la i in ,  to  D e w a n  G a n g a  P r a s a d .  T h e  co n sid e x’a t io n  

o f  t h is  sa le  as a g a in s t  t h e  f ir s t  c la s s  o f  v e n d e e s  is  E s .  1 2 , 5 0 0 ,  th e  e s t im a t e d  c o s t  

o f t h e  P r i v y  C o u n c i l  a p p e a l,  c o n s is t in g  o f  E s .  4 ,0 0 0  f o r  th e  s e c u r it y  o f  th e  P r i v y  

C o u n c i l  c o sts, a n d  E s .  8 ,5 0 0  f o r  t h e  t iM iis la t io u  o f  pa^Tcrs, t h e  p le a d e r ’s fe e  a n d  o th e i' 

e x p en se s, o f  e v e iy  s o r t  i n  th e  s a id  d e jia i-t m e n t , a n d  a s  a g a in s t  t h e  s e c o n d  c la s s  o f  

v e n d e e s, E s .  2,5005  w h ic h  h a s  b e e n  a g r e e d  to  b e  h is  p a y  f r o m  t h e  b e g in n in g  o f  

J u l y ,  1 8 7 7 ,  i. e., t h e ; in s t it u t io n  o f  t h e  s u it .  T h u s  t h e  v rh o le  a m o u n t  o f  t h e  s a le  

c o n s id e r a t io n  is  R s .  1 5 ,0 0 0 ,  w it h  r e f e r e n c e  to  w h ic h  t h e  c o u r t -f c e  h a s  b e e n  p a id -  

I  o r  m y  h e ii ’s, su c ce sso rs  a n d  r e p r e s e n t a t iv e s  s h a l l  n o t  q u e s t io n  t h e  g e n u in e u e s s  o f  t h i s  

s a le -d e e d . T h e  sa le -c le e d  s h a l l  be a c te d  u p o n  o n  t h e  f o l lo w in g  c o n d it io n s  ; —

“  1 .  T h e  n a m e s  o f  th e  p u r c h a s e r s  a n d  th e  d e ia i ls  o f  t h e  s lia re .?  a r e  g iv e n  a t  t h e  f o o t  

o f t l ie  sa le -d e e d , a n d  a c c o r d in g  t o  t h e m  t h e y  s h a l l  bo t h e  s h a r e r s  i n  th e  p r o p e r t y  s o ld , 

m id  in  p r o p o r t io n  to  t h e ir  r e s p e c t iv e  s h a re s , t h e y  .s h a ll b e  l ia b le  to  p a y  t h e  sale-considor- 
a t io n ,  vis., s e c u r it y  a n d  o t h e r  e x p e n se s o f  t h e  a p p e a l to  t h e  P r i v y  C o u n c i l ,

10(3 THE Il^TDIAN LAW EEPOETS. [VOL. tX.
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"  2 .  A f t e r  th e  p a s s in g  o £ a  d cc re o  l i y  t l ie  P r ’i v y  C o u n c il^  t l ie 'p u i 'c la s e i 's  s h a l l  liftvcs I S S S  

t h e  powder to  j o i n  m e i n  t l ie  e x e c u t io n  o f  th e  d e c re e , to  th e  e x t e n t  o f  tlie ii*  sh a re  u n d e r  ^

t h is  s a lc -d e e d ,  a n d  o l jt a in  p o s s e s s io n  o f t h e  p r o p e r t y  s o ld , a n d  I  s h a l l  m a l ie  l l i e m  S i s q u

c o -s h a r e r s  u n d e r  t h is  s a le -d e e d . S h o u ld  t h e r e  h e  a n y  r e in is a n e s s  o n  m y  p a r t  i a  t h e  ■«.

c o n d u c t  o f  t h e  ease, o r  s h o u ld  I  co m e  to  t e r m s  w it h  t l ie  o p p o s ite  p a r t y ,  o r  th e re  h e  a n y  S a & E .

a p p r e h e n s io n , o f  a  f a i lu r e  o f  t h e  case h y  a n y  re a s o n , a e c id e n t  o r n n f o i is s t n i  e v e n t ,  a n t i  

e v e n  i n  t h e  a b se n c e  o f  a n y  s u c h  c a u se , i f  t h e  p u r e lu is e r s  h a v e  a n y  d e s ir e  to  j o i n  i n  t h a

c a se , t h e y  s h a l l  h a v e  t h e  p o w e r, i in d e r  t h is  d o c u u ic i it j  to  j o i n  w it h  m e  to  th e  e x t e n t  o£ 

t h e  p r o p e r t y  s o ld , a n d  g e t  t h e ir  n a m e s  r e c o r d e d  a s  t h e  a p p e lla n t s ,

“  3 .  I n  c o n n c c t io n  w it h  t h e  p o w e rs  m e n t io n e d  a h o v e , i t  hK.^]heeu agi-oe d  u p o n  t h a t ,  ' 

a f t e r  t h e  passuig o f  t h e  d e c re e , th e  ]:>iu’c h a s e r s  o f  th e  f ir s t  c la s s  s h a l l  h a v e  a n  e ig h t h  

s h a r e  i n  a l l  t h e  v i l la g e s  c o n c e rn e d . S h o u ld  1  o S e r  t o  g iv e  i n  l i e i i  o f  t h e  a b o ve  e n t ir e ,  

v i l la g e s ,  e x c e p t in g  v i l la g e s ,  1  B h a r a ,  3  H a r o l i ,  3  S lk r a u r i ,  4  A g a n a ,  3  E a r e r a ,  6  G a n -  

h a n i  K a l a n ,  7 l^ Ia h e w a , 8  S i j a n p u r ,  9 A t h e s a  a n d  1 0  M a lg a w a i ia ,  y ie ld in g  p r o f it s  e q u a l  

t o  a n  e ig h t h  s h a r e , t h e y  ( p u r c h a s e r s )  s h a l l  a c c e p t  t h e  s a m e  w it h o u t  a n  o b je c t io n  a f t e r  

.see ing t h a t  t h e  p r o f it s  a m o u n t e d  to  a n  e ig h t h  s h a r e .

“  4:, T h e  p u r c h a s e r s  h a v e  n o  c o n c e rn  w h a t e v e r  w it h  t h e  c o s ts  a lr e a d y  in c u r r e d  in  

t h e  lo w e r  C o u r t s ,  a n d  t h e y  a r e  n o t  l ia b le  o r  r e s p o n s ib b  f o r  t h e  s a m e , f o r  t h e y  h a d  n o  

e o n c e r a  w it h  t h e  c a se  so lo n g  a s  i t  p e n d e d  i n  th e  lo w e r  C o u r t s .  T h e y  a r e  o n ly  l ia b le  

f o r  c o sts  t h . i t  m a y  h e  in c u r r e d  m  th e  P i - i v y  C o u n c i l ,  i n  re .sp e ct o f  w h ic h  a  s e c u r it y  

l ia s  b e e n  d e p o s ite d . T h e y  h a v e  a e c o r d iu g ly  d e p o d t e d  t h e  s e c u r it y - in o n e y .  T h e  re* 

in a in in g  e x p e n s e s  a re  th o s e  w h ic h  m i y  h a m a d e  o n  b e h a lf  o f  t h e  a p p e lla n t .

“  5 . I  a m  l ia b le  t o  s a t is f y  th e  o ld  b o n d  e x e c u te d  a s  b e tw e e n  m y s e lf  a n d  C I m n n i  

K u .a r ,  a n d  t h e  d e m a n d  o f  t h e  p le a d e r s  in  t h e  D i s t r i c t  C o u r t ,  a c c o r d in g  to  th e  t e r m s  

o f  t h e  d e e d  i n  t h e ir  f a v o u r .  T h e  p u r c h a s e r s ,  t h e ir  p r o p e r t y  o r  t h e  p r o p e r t y  s o ld  s h a l l  

h a v e  n o  c o n c e r n  w it h  t h e  sa m e . T h e  p u i'c h a s e r s  w i l l  g e t  t h e  p r o p e r t y  f r e e  f r o m  a l l  

l i a b i l i t y .

“  6 . I n  l ie u  o f  t h e  p a y  o f  D e w a n  G a i ig a  P ra sa d " , w h o  h a s , e v e r  s in c e  t l ie  i n s t i t u 

t io n  o f  t h e  s u it ,  t a k e n  g r e a t  p a in s  to  h e lp  t h e  c o n d u c t  o f  t l i e  c a s e , I  h a v e  so ld  to  t h e  

s a id  D s w a n  E s .  5 ,0 0 0 , oat  o f  E s .  S S j l S S - i ,  t h e  b a la n c e  o f  t h e  d e b t s  d u e  to  m e , f o r m in g -  

th e  se c o n d  c la s s  o f  c la im .  A f t e r  th e  d e c re e , h e  a n d  h is  r e p r e s e n t a t iv e s  a n d  h o ir s  s h i i l l  

h a v e  t h e  i - ig h t  a n d  p o w e r  to  r e c o v e r  i t  i iu d e r  th i.^  s a le -d e a d , f r o m  th e  d e b t o r s , f r o m  

m y s e lf  o r  f r o m  t h e  p i’o p e r t y  c la im e d  i n  t in s  c a s e , I 3. m y  l ie i r s  a n d  r e p r e s e n t a t iv e s  

s h a l l  h a v e  n o  o b je c t io n .  1  h a v e  t h e r e fo r e  e x e c u t e d  th e s e  f e w  w o r d s  b y  w a y  o f  a  

sa le ^ d e c d , t h a t  t h e y  m a y  s e rv e  a s  e v id e n c e  -And bo u se d  w h e n  n e e d e d .”

Ia pursuance of tliis agreement  ̂ the plaintiils deposited in tlie 
Court a bond for Es. 4',000 as security for tlie appeal  ̂and 

advanced sums ao’srefl’atina' Es. 7,5-iE for translation- and otliei*00 o O
expenses. The defendant, on tiie 2-itli Aprii_, 1884, obtained, a 
decree in t!ie Privy Council, i’ever.5ing’ tlie decision of tlie High Court 
and awai»ding Mm possessioa of the estate claimed b j liim in tliafe
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1888 suit; and an apx:>iicatioii for review o£ judg-ment was rejected by the 
Privy Council on the 29th November, 188i. The plaintiffs, on the 
31st Januarjj 1883; brought this suit against the defendant for pos- 

Rup SiasH, session of the propert}  ̂conveyed by the deed.

The Court of first instance dismissed the claim, on the ground 
that the agreement contained in the deed of the 18th March. 1882, 
•w'iis uneonscionoble, extortionate, and opposed to public policy. The 
plaintiffs appealed to the High Court.

Upon the case coming on for hearing before Edge, C. J., and 
Tyrrell, J., the appellants, through their counsel, informed the 
Court that in the event of the Courtis decree being in their favour 
they were v/illing to take, in lieu of the one-eighth share included 
in the deed, compensation in money equivalent to the share. The 
Court directed that a commission should issue to the Collector of 
Etawah requesting him to make an investigation into the market- 
value, on the 1st Decemberj 188i, of the villages in which the one- 
eighth share was claimed, and to report thereon to the Court. The 
Collector reported the market-value of the villages in question on 
the 1st December, ISSi, to have been 4 lakhs of rupees. It thus 
appeared that the value of the one-eighth share conveyed by the 
deed of the 13th March, 1882, was B,s. 50,000. The case again 
came on for hearing before Edge, C. J., and Tyrrell, J.

The Hon. T. Co'dan, the Hon. Pandit Ajudhia Nath, Pandit
Sundar Lai and Pandit Moti Lai Nelmt, for the appellants.

Mr. B. N. Banerji  ̂ for the respondent.
Edge, C. J., and T yetiell, J.— The suit was brought in the 

Court of the Subordinate Judge of Mainpuri on a sale-deed executed 
by the defendant on the 13th March, 1883. ■ The Subordinate 
Judge dismissed the suit with costs. From that decree this appeal 
has been brought. We have in our Judgment in CImmi Km r v,- 
Piuf Singh (1) stated nearly all the material facts which were ante
cedent to the execution by the defendant of the sale-deed of the 13th 
March, 1882, and also the result of the litigation, in the previous

(1) p. 57=
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suit, m whicii the now defendant obtained possession o£ tlie E-aj 
Bliara estate and tlie aceiimiilated income o£ tliat estate. So far 
as the facts concerning the execution of the deed in this case 
are concerned; there is but little to add. Those facts are giyea in 
detail in the e-vidence of Muhammad Mohsiiij wHcli we helieTe,

- "We have no doubt, in fact we find, that the defendant perfectly 
well understood the nature and effect of the deed of the 13th March, 
1882 5 we also find that his agents who negotiated that transaction 
acted houd jid& and to the best of their powers in the interest of the 
defendant; placed as he was in a position of great difficulty at the

■ time. Oi anything like actual fraud or of any deception on the 
part of the plaintiffs or the defendant's agent we find there was none. 
It has been contended on the part of the defendant, that, having 
regard to the Judgments of their Lordships of the Privy Council 
in case of Majci Haliih PraUad Sen v. Balu BmlJm Singh (1) 
we cannot give aiy relief whatsoever to the plaintiffs here. That 
case was one essentially different from the ease before ns. In 
that case the assignee or vendee was not the person seelring to 
enforce the contract. The person there who was seeldng to enforce 
the contract was a person who had piirchased the contract from the 
oivnnal vendee for a comparatively small sum. It was plain in 
that case that if the plaintiff failed to enforce the contract he had 
purchased, he was not in a position to fall back on and ask for the 
consideration his assignor had given* That was not the right 
wHeh he had purchased. There k  the other distinction between 
that ease and this, that here the plaintiffs performed all that they 
undertook to perform, whereas in the case of Jiuja SaMh PraJtlad 
Sen V . Bahi Buflhi SingJt {l),the original vendee had not nor had the 
asagnee peiiomied the vendor's part of the contract. There were 
two'other cases referred to v/hieh in the view we take of the case we 
need not consider. On behalf of the defendant it was also contended 

'that it was a gambling transaction, that the bargain was mieon- 
scionable, and that to enforce the contract woiild he against publie 
policy. In Gliwmi Kmr v. Rup Biwjh (2) we have given expression 

(1) 12 Moo. t  A. 275. ■ (3) p. 57.

1S8S

iOKSlSBAB
SlKGH

11.

SiFiSH.

12S



THE INDIAN LAW REPORTS. [VOL. XL

1S3S to wLat Treliaye conceived to be the law bearing on cases of tliis kind. 
L o s e  t o A B  tills case ■undoiibtediy the defendant was in a position of yeiy 

Sis&n Q.  ̂  ̂ distress, liis suit liad been dismissed in the Court of the Snb-
Eri>S-is'GH. ordinate Judg*e, liis appeal from the decree of the Subordinate 

Judge bad been dismissed by tbis Conrt, be was witbont any meanSj 
and iinless be obtained assistance on siteb security as be could offer, 
be could not bave filed or prosecuted bis appeal to tbe Privy Council. 
So far as we have been able to ascertain, be bad not even tbe means 
of subsistence. Tliat he had a good case was proved by Iiis success 
in the appeal to tbe Privy Council. Tha-t people g'enerally consi
dered that liis case was a bad one may be inferred from tbe dilE- 
culty he met with in procuring tbe means to appeal to tbe Privy 
Council. At that time he bad tbe decrees of tbe two Courts against 
him. The plaintiffs in this ease did not seek the defendant. They 
did not press the defendant to accept the terms contained iu the 
deed of the loth March, 1882. It was tbe defendant and bis 
a,gent ŵ ho put pressm’e on the plaintiffs to advance the money on 
tbe terms contained in that deed. Some of tbe plaintiffs are not 
money-lenders by profession. Two of them are independent gentle
man who were residing on their owii estates. That the defendant, 
even after be bad obtained bis decree in tbe Privy Conncilj never 
thought there was anything imeonseionable in tbe transaction may be 
inferred from the fact it was he who proposed that tbe ;plaintiffS;, instead 
of taking the shares in tlii^yillage assigned by tbe deed of tbe 13th 
March, 1S82, should take a sum of, Rs, 50,000. At tbat time 
apparently tliis defendant Rajaj thankful for the assistance which 
had been rendered to hinij an assistance which placed him in 
the position of a weathly man and I'elieved him from tbe position of 
being a man without the means of subsistence, honestly intended to 
perform bis contract and discharge the debt wliich he bad incurred. 
It was not until aftei' tbat time that this gentleman thought it 
advisable, having obtained all tbe benefit which he needed from the
use of the plaint! ffs  ̂money, to invoke the assistance of the law ta
enable bim to avoid tbe performance of a contract which the plain
tiffs believing in his honour bad treated as a valid contract, and ok 
which they had advanced their money and incurred liability;. There



is in om* jiiclg-menfc a Tery -unde difference between tliis case and 
many otliei' eases in wliicli perisons interfere in litigations not their 
own for their own benefit. If tlie plaintiffs here had been professional 
mukhtars; valals or persons of that chiss, or if they had been profes
sional money-lenders who had taken advantage of the position of the 
defendant to obtain from him a eontraet of this kind;,-we should with
out hesitation haAi-e given them no relief whatever. But they are not 
persons of that class, they had not volunteered their assistance to pro
mote the litig-ation ; tliey had given reluctantly this assistance to 
help a neighbour in a case whicdi was apparently almost hopeless at 
the time. They trusted in the honour of the Eaja as a native gen
tleman. He- had no security to offer except wdiat th«n appeared to 
be the chance of his succeedino; in a case in which lie had been twice 
defeated. "We eonfe.?s that in this case our sympathies are entirely 
with the plaintiffs ; and we do not refuse to decree their claim for 
possession of the share out of any sympathy for the defendant. As 
we have pointed out in the judgment we Ijave already referred tô  
the fact that the borrower had fruitlessly sought assistance fi-om 
-other persons who refused tlie bargain on the g-round that it was 
not advantageous  ̂has been held by the Courts in England to be 
merely proof of the distress of the borrower and not evidence that 
the bargain was a fair one and not an unconscionable one. In this eaisej 
■judging by the disproportion between the liability which the plain
tiffs incurred under the contract and the amount of the reward wliich 
they were to obtain in the event of the defendant succeeding in tlie 
Privy Council  ̂ we are compelled to conclude either that the plain
tiffs did not beheve that the defendant’s claim in the action was 
well founded; and consequently entered although unwillingly into 
a gambhng transaction;, or that if they did believe that his claim was 
well’̂ olmded; then the reward which under their contract they were 
to obtain was excessive and xinconscionable. In either event we 
could not enforce this contract in its terms. As was said bj'- Sir 
J¥illiam G'l’ant in the case of JSoioes v. Heaps (1), “  It is not_, how
ever j every bargain which distress may induce one man to offer 
that another is at liberty to accept.”  It is true that Sir William 

(1) 2 Tes. B B., 117.
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Grant was deaKng in tlut case with a reversioner or a remainder 
liOKE iNDAjj man, but we are told by their Lordships of the Privy Council that 

the doctrine of eq̂ uity which applies in those cases is to be applied 
Exjp Singh, India and apparently in cases which it would not be applicable in 

England. If we are to apply that doctrine of equity in favour of 
the borrowerj we should also apply the doctrine of equity in such 
case in favour of the lender. It is contended in this case on behalf 
of the defendant that we should not even give a pice to the plaintiffs 
who advanced their money and deposited their security-bond in tliis 
Courfc. As we have said, if this was a case in which we had reason 
to suspect the motive of the lenders, we would without hesitation leave 
them without any remedy so far as we are concerned; But this is 
a totally different case, and we think it would be inequitable on our 
part if we were to relieve the defendant from all liability to the

■ plaintiffs. On the 31st January, 1881, the plaintiffs deposited in 
this Com't their security-bond for Es. 4,000 as security for costs 
to be incurred in the Privy Council. Their Lordships of the Privy 
Council gave Judgment in the appeal in March or April, 1884, in 
favour of the defendant. On the 21st April, 1884j, the Registrar 
of the Privy Council gave notice of the decree under the seal of the
Council. Allowing for the course of the post, the plaintiffs at the
earliest could not have obtained then’ bonds from this Court before 
the 21st May, 1884). We think that it is only fair between these 
parties that the defendant, should be obliged to compensate the 
plaintiffs for the use of their bonds during that time, that is to say, 
from the 31st January, 1881; until the 21st May, 1884. We 
f.binV that a most reasonable compensation to be paid by the defen
dant to the plaintiffs for the use of their bonds for that time is 
simple interest at 12 per cent, annum on the amount of those 
bonds for that period. The plaintiffs advanced Rs. 7 83 for expenses 
of translation and printing of the documents in this Court; of that 
sum Es. 691 was actually paid into this Court by the 10th May, 
1881, and from that date we allow interest on that sum until the 
date of our decree at 20 per cent, per annum. Re. 92 of the Rs. 7 83 
were paid by 22nd September, 1882; the precise date we cannot as
certain, but this is the date on iwlaich the pampers were forwaA'ded
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to the Privy Council, and similar interest is allowed on the Ss, 92
from the 22nd September, 1882, until the date o£ our decree. L o e e  I ivdasi

Then comes the item of Es. 4,759 j that money ■was advanced, a
great portion of it in the early monthB of 1888, and the whole of Sixsn,
it by the 1st August, 1883. We take that as a lump sum and we
take the date of the 1st August, 1883, a date rather in favour of
the defendant, as a starting point for interest, and we allow on that
sum of Es. 4),7 59 similar interest to the date of our decree from the
1st August, 1883. There only remains a sum of Es. 2,000. Tliis
was a sum which was advanced hy those parties for the purpose of
the review. Unfortunately Pandit Wmid lal^ a well known pleader
of this Court, who might have given iis precise information on that
point, is not now alive, but we know from the evidence that a sum
of Es. 2,000 was advanced for the purpose of the review which was
applied for in the Privy Council, and we conclude that it must have
been advanced before the 29th November, iSS’i, as on that date
their Lordships of the Privy Council rejected the application for
review. We allow similar interest on thiit Es. 2,000 from the 29th
November, ISB-i, to the date of our decree, and we decree that the
defendant do pay to the plaintiffs the several sums mentioned by
us together with interest from the date which we have mentioned.
We do not include in the amount decreed the amounts for wliich 
the bond was given. We also decree the costs of this litigation to 
be paid by the defendant to the plaintiffs, and further decree that 
the amount above indicated which y/e may call debt and costs will 
bear interest at 6‘per cent, from the date for our decree till satisfac
tion and payment. The result is we allow with costs this appeal to 
the extent Indicated by us (1).

Apj)eal alloiDed in jiart,
(1) See Fr^ r. Zime (L. E., 40 Ch. 312).
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