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Those two cases show, as I have always understood the law to be,
that an action for damages is a purely personal action which can
only be maintained by oron behalf of the person defamed. The
same principle was applied, although not in an action for defamation,
Ty this Court in Oodut v, Bhowanee Persiad (1), I am of opinion
that so far as this suit is one to recover damages for the defamation
of the defendant’s daughter, it cannot be maintained. It is mnot
necessary to consider whether the words are actionably defamatory,
ns we hold that the father has no cause of action in respect of
them. So fay, T am of opinion that the appeal should be allowed,
As ta the part of the suit for expenses incurred by the father thrown
away by reason of the acts of the defendants, I am of opinion that
the appeal should be dismissed. As I understand the finding of the
District Judge, the expenses he has allowed have been reasonably
incwryed by the plaintiff in reliance on the agreement of the defen-
dant-appellant that the gauna shonld be carried out. The appeal as
to Rs. 200 for ganna will be dismissed with propertionate costs, and
the appeal as to Rs, 200 awarded in respect of the alleged defama-
tion will be decreed with proportionate costs.

Tysnurn, J.—I fully agree with the view expressed by the
learned Chief Justice and in ‘his order disposing of the appeal (2).

Appeal allowed in part.

Before Sir John Edge, Ik, Chief Justice, and My. Justice Tyrrell,

MUHAMMAD WILAYAT ALI KHAN (Pramveirr), v. ABDUL RAB
AND ANOTRER (DETENDANTS),*

Pre-emption— Wajib-wl-ars—Muhammadan Law—Refusal by pre-emptor o pus.
ehase—Immediate demand—Pre-emptor claiming property as o part of which.
ke has disqualified himself from suing. ‘

The wafib-ul-arz of a village provided that a co-sharer wishing to sellthis share

must give notice to the other co-sharers, and that first & nearer co-sharer and next a
more distant co-sharer shounld have a right of pre-emption. Where, such notice having

¥ Pirsh Appeal No. 49 of 1887 from 4 decree of D. T. Roberts, Esq., Distriet
Judge of Moradabad, dated the 23rd Decamber, 1886.

(1) 1 Agra, 264 ‘ ‘
(2) See Afudhiec Porshad v. Shibbu Mal (Panjab Record, 1889, No.-27) in

which Rattigan and Boe, JJ., held that a Hindu hushand could sue in his own right
for damages for defamation of his wife, )
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been. given, the eo-sharer receiving notice took no action thereon within s reazonable
time,—2eld thab as his inaction would lead the vendor to conclude that he would not
interfere or become o purchaser, it was equivalent to declining to purchase.

A sale of property, to which the Muhammadan law of pre-emption was appli-
eable, took place in October, 1834 The plaintiff pre-emptor and his agent became
aware of the sale shortly after it took place, and many months prior to July, 1883.
He did not allege that hie had given notice {hat he chiged to exercise his right of
pre-eaphion before July, 1885, It was found as o fact that no such notiee was given.

Held thub even if sueh motice was given, it was too late, and was nof a prompt
demand in aceordance with the Muhammadan law,

The prineiple of the rule that a pre-emptor must claim the whole of the property
included in the sale-transaction, and for which one price was paid, if he is entitled to
claim it, and cannot obtain o decree for part only of such property, applies to the ease
of a pre-emptor who claims the whole, but who is at the time disentitled by his own
act or laches to mainfain the slaim as to a part, Such a disgualification prevents the
pre-emptor from maintaining bis suit for any portion of the property included in
the sale.

Where therefore a pre-emptor was disqualified from elaiming a portion of the
property sold, by not having made a prompt demand in accordance with the Muham-
madan law in respect of snch portion,—#keld that he was thereby prevented from mains
taining his suit for another portion claimed under the provisions of the wejid-ul-arz
of a village, though he was willing to pay the full purchase-money and to leave in the
vendee’s hands the portion as to which he was disqualified.

Tnuis was a suit for pre-emption in respect of a sale, dated the
12th October, 1884, of a share in the village Muhra n the Morada-
bad district, and a piece of land in the city of Moradaliud. The claim
in regard to the share in the village Muhra was based on the wajid-
ul-arz, the pre-emption clanse in which was as follows :—

“ A sharer wishing to sell or mortgage his share, or a mortgagee
to sub-mortgage his mortgagee’s rights, shall firsb communicate his
intentions to the nearer sharer, and in the event of his vefusal, to the
one next to him, to sell or mortgage the shave for a proper price, and
if hg also refuses to buy it or pay a proper price, then he shall he
competent to transfer it to whomsoever he chooses.  If a charer, the
transferor, through enmity orin collusion with the transferce, allegeé
o¥ causes to be entered in the deed an excessive price, then the ques-
tion shall be referred to and decided by the arhitrators chosen by the
parties. If the parties do not come to a settlement as to price
amongst themselves or by appointing an arbitrator, then the, Court.
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shall settle it on its own aunthority according to the quality ef the
share or the average prive paid befuve for shaves transferred in this
or other surroundig villages, If the co-sharers fail to pay the
prive determined by the arbitrators, then the transferor shall be
com _gnte‘wt to transler his shave to a S‘tl‘ anger, and then no claim as
to right of pre-emption'shall he admissible, If a shaver, the transferor,

ankes & transfer in favour of bis children or near relations, then no
shm‘er shall have a claim for right of pre-emption, and the nearer
possess a. pre-emptive right as opposed to those more

relations

remote,”
The claim in regard to the property in Moradabad was based on
the Mubammadan law,

The Court of fixst instance (District Judge of Moradabad) dis-
missed the claim, and the plaintiff appealed to the High Court, The
facts ave fully stated in the judgment of the Court.

The Hon. Pandit Ajudhia Nath and Babu Jogindro Nath Chaw-
dlré for the appellant.

Mr, G. B 4. Ross, M. £hdul Muajid, Mr. IIavn(H&l’Zcz]L, anc’i
Shah Asad Al for the respondents,

Eoeg, C..J.; and Tyrerun, J.—This was a guit for pre- emp‘uon
The defendants ware Mulammad AbIul Rab, the vendee, and
Waliah Al the wvondor. The plamtdf and the vendor were half-
brothers, They were shaveholders in the village Mubra. The
property which was «old consists of the shares in the village Muhra,
and of a small picce of land in Moradabad itself. The purchaser
was a stranger. The sale-deed was exceuted on the 12th October,
1884, and the price was Rs, 4,760, It was one sale transaction for
e tywo properties, and one fixed price, There is no doubt that if
the plaintiff had chosen to exercise his vights of pre-emption at the
time, he is the person who is entitled to maintain an action for pre~
emption in respect of cach of these properties. The sale of the share
in the village Muhra was governed by the wajil-ul-arz, and the sale
of -the Moradabad lunl was ~governed by the principles of the
Muhammadan Tnw 4 pplicable Lo pre-cmption,
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In the Court below it was contended by the plaintiff that the tiue
price was Rs. 4,375, and not Rs. 4,760. That contontion has been
abandoned here, and there is ample evidence to show that the true price
was, as alleged in the sale-deed, Rs. 4,780, It is proved from the
evidence that the vendor was in embarrassed eircamstances, that some
of his property, particularly that in this village, was attached under
a decree, and that he was making applications early in 1884 for post-

“ponement of the sale. Itisalso proved, in our opinion, that nego-
tiations for the sale of this property in suit were being carried on
certainly in July, 1884, and most probably previously. In the Court
below the parties appeared to haveagreed that the Mubammadan law
was the law governing this case. We do not consider that they are

bound by any such agreement as that. It is {rue, that in one view

of this case the principle of Muhammadan law, which we shall refer
to later on, may be a bar to the plaintiff’s maintaining the action.
The plaintif’s casz below was, as it has been here, that he first became
aware of the sale in July, 1885; and that thereupon he gaveanotice
requived by Muhammadan law declaring himself a pre-emptor, The
defendants’ case is that the plaintiff knew, if not before the sale, at
any rate soon afterwards, of the fact of the sale in question,  The
plaintiff was the lambarddr of the village, and the defendants say that
his agent in the village, a man called Budh Sen, knew perfectly well
about the sale, and that the plaintiff must have been informed by his
agent of what was taking plziee in the village, in which he was
interested, not only as a shareholder, but also as a lambarddr. An-
other part of the case is this. It is enid on behalf of the defendant
that the vendor in February, 1884, gave the plaintiff notice in writing
by a registered letter that hewas going to sell the property in ques-
tion to Abdul Rab, the present purchaser, and the plaintiff had not
the nfeans or the desire to hecome a purchaser at that time. There
is a contention as to what was the nature of that notice, and as to
Whether any reply was given in fact,

It will be convenient fto consider first all what is the true con-
struction of the wajib-ul-arz in this case. Itappears to us that the
- wajil-ul-arz in this case made it incumbent on a sharer, who was going
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to.sell, or was desivous of selling, a share in the village, to give notice
to his co-charvers. And it was provided by the wajib-ul-arz as we
vead it, that that notice should be given first to the nearer co-
sharvey, and if he desired to purchasehe was entitled to purchase at
what is called a “proper” or fairprice; and if he did not desire to
purchase, then the more distant co-sharer might purchase at a fair
price ; and if the more distant co-sharer did not purchase, then the
sharelolder desiring to sell might sell the share to whomsoever he

- pleased. Tt provides also the means by which a “proper™ or fair

price was to Le ascertained in case of dispute, It mustbe ascer-
tained by avhitvation or by asuit in Court. That is to say, the
co-sharer who had notice had the right to say—TI will purchase the
property at a proper price’”’; and he had the right also, if he did
say that, to have it determimed, by arbitration, or by suit, what
the proper price was. It was also competent to him, under this
awajib-ul-arz, to say : “I decline to purchase at all.” Now that being
the construetion which we place upon this wajib-ui-arz, we have got to
gee what was the nature of the notice given to the plaintiff in February,
1834. As we have said, that notice was in writing. It was sentto.
the plaintiff under avegistered cover ; the plaintiff received it and gave
a veceiph for it, But whenthe plaintiffis called upon to produce the
notice, he does not produce it ; hut he produces a book in wlhich he says
he copled the notice in question. He accounts for copying the notice in
the book by saying that he was in the habit of copying important
notices into the book to provide for the event of their heing lost. The
Judge below came to the conclusion that that portion of the book
which, contains what is said to be a copy of the notice in question
was an interpolation. We are not disposed to disagree with him on
that point. Assuming, for the purposes of argument, that it is a
genuine copy, itis wide enough in our opinion, and sufﬁcié’ngly in-
formed the plaintiff that Wahab All was proposing to sell Lis shares
in the villages in the district of Moradabad. The copy shows that
‘Wahab Ali asked the plaintiff to. inform him if he wished to purchase
theshate in any of those villages. 'We think, therefore, that so far
as the giving of a notice was concerned, the vendor complied with the
requirements of this wajib-ul-arz, The question then arises;—Wasang
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and what veply sent to that notice? The plaintiff says that he 1588
did send a writtenreply to the effect:—If yousell, T will purehase,”  aryaanon
He was asked how lie sent thereply, and he gave no satisfactory ac- WiLasar

. K i . Arr Kugay
count of it. He was asked whether he wrote it himself. He snid ®

it was written by some one else, but was unable to say who was the Anper Rz,
person who wrote it. He kept no copy of it, although he hadin lis
hands the present vendor’s notice to him, and says that he took the
precaution of copying that into his book. As he says, e kept no
copy of the reply which he alleges he sent, written by a person whom
he does not know. Now unfortunately in this ease Wahab AN has
not given evidence, The defendant-vendee is not to be blamed for
that ; he took all the necessary steps to procure his attendance in
Court. 8o that we have here no direet contradiction to the state-
ment of the plaintiff that he did send that reply. Wehave, Low-
ever, evidence which we helieve, which is alsolutely inconsistent
with the plaintiff ever having sent such a reply at all, Weknow
that at that time he was a man involved in delbt. We have the evi.
‘dence of the defendant-purchaser, who tells us that Budh Sen, the
plaintiff’s particular agent, for this village, had told him plainly th?xt
he, Budh Sen, as well as his master, the plaintiff, agreed to the sale
and that Budlh Sen had told him that he had advised his master to
purchase the village, as it was a larpe one, but his master would not
agree to take it, We have also got the evidence of Bulaki Das on
this point. He says that Budh Sen told him of his own accord that
heand his master were delighted at Abdul Rab becoming a purchaser,
We have also got the answer fo interrogatories of Hakim Ashgar Ali,
in which he tells us that he knéw that the plaintiff was not willing ta
purchase the property at the time; and further, with regard to the
property which was sold by Zohra Begam, on the 22nd March, 1885,
thatethe plaintiff, when asked whether he would purchase, said that he
had not got the money.

Now we have come to the conclusion that the plaintiff hag failed
~ to prove that be did, in fact, reply that he would become the pur-
chaser in the event of the property being sold, If, as we are assum-
ing, he simply took no action within a reasonable time, on the notice"



114

1883

MUBAMMAD

WInaxAT
Arnr Kuax

28
ABDUL RAp.

THE INDIAN LAW REPORTS. ~[vOL! X1,

of February, 1854, that in our judgment was equivalent to an it
mation that he declined to become a purchaser. If failing to take
action within a reasonable time is not to be held equivalent to a
declining to purchase, the result would be that a sharer wishing to
sell property to which a wwjil-ul-ars such as this applies, would
practically be umable to dispose of the property at all without the
risk of a pre-emption suit.  Now on that ground alone we think that
the plaintif would fail in this suit, go far as the share in the village
is concerned, to which theewa)ib-ul-arz applies. What we mean is
that he lLad notice that he could purchase, and he acted in such a
way as to lead the vendor to conclude that he would not Vinterfere
and would not beecome the purchaser, Of course in all these cases
the particular wording of the wqjib-ul-arz is to he looked at to see what
was the custom or contract between the shareholders of the village,
The next point to be considered is, when did the plaintiff or his agent
know that the sale to the defendant had actually taken place? The
patwdri of the village knew in July, 1884, that the sale was heing
negotisted, and in that month he called upon Ahdul Rab, the pur-
cﬁaser, to givé hiny information as to the area and rent of the village.
He tells us that Budh Sen informed him that two years before the
time he was giving his evidence he called upon the purchaser to make
a salaam to him as a new shareholder in the village. Ie gave his
evidence or the 15th September, 1888, so that although two years
had not expired from the actnal date of the sale, it is pretty evident
that the patwdari called upon the defendant to make lis salaam
shortly after the sale, and it is also proved by him that the person -
who told him that ths sale had taken place was Budh Sen, The
evidence of the defendant and of Bulaki Das shows not only that-
Budh Sen knew of this sale about the time, but also that the plaiz-
tiff must have Jknown of it too; and that at that time the platntif
was acquiescing in the sale. Then again there is a letter from Budh
Sen to the defendant-purchaser, of the 4th February, 1885, which
accompanied a present of some sugar-cane juice. That letter and
that present of the sugar-cane juice to our mind evidence corroboras

- tive of that given by Bulaki Das as to Budh Sen’s knowledge. There

Was 1o poes-ble reason why that lettel should have been written or
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that present-sentif Budh Sen did not know that he was writing the'

letter and sending the present to a new share-holder in the village,
Consequently we come to the conclusion that not only Budh S
but the plaintiff knew shortly after the sale of the fact thab a sz had
taken place, but that they had known that fi¢t many months prior {2
July, 1885, That has an importent beaving on one view of thelaw,

“which we think is applicable to the ease. Ths propos oy in Blorada-:
bad was property not affected by the wajid-ul-arz in this ease, It was

& property which was subject to the ordinary Mubammadan law of

pre-emption, Tt was incumbent on the plaintiff to show that on hig-
obtaining knowledge that the sale had taien place, he gave without-

delay notice that he claimed to.exercise bis »ight of pre-emytion, He

does not- claim to have given such notice until the 17th July, 1885,

and he has attempted to prove that it was not watil that d“tu that

he hecame aware of the sale, Tle has called some witnesses to show’
how it was that he became aware of the sole in July, and gave the:
alleged notice, Those witnesses say that the _vendor Wahab Al told-
them that the price was Rs. 4,275 ; in fact, if that is true, he had
gone out of his way to give the information. As a fact the price.
was Rs, 4, 700 odd, But it was parb of the plaintiff’s case here, and
in the Court below, that the price alleged in the sale-dead was an -

untrue one, and that the true price was Rs, 4,275, We do not see.

why Wahabh Ali should have given false information of that kind, or
- what interest he could have had in giving it ; particularly when be.

was on unfriendly terms with the plaintiff, his half-hrother, We
- believe that the story of those witnesses, as to the statement with.
regard to ptice, was a false story, brought in for the purpose of sup«
porting the plaintiff’s case that Rs. 4,700 was not the real price;
Now the whole of the evidence relating to what we may call the
July incident, appears to us to be too well prepared: It appears to
us to beevidence that has been prepared for the purposes of this
guib, Theé plaintiff says that he sent a written notice in July. Itis
curious that al‘ohouﬂh he gave two notices to the defendants ta pros
duce documents. in this case, the written motice is not included in

%l‘bhel' of them. ‘We believe that this evidence as to. the July imeis.

dent was goncocted, partly with the mﬁentxon of disputing the tme
-10
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price of the property, and partly to get the plaintiff over the diffi-
culty in which he was with regard to the rules of the Muhammadan
law as to making a prompt demand to purchase as a pre-emptor.
On that point it has been pointed out by Mr, Ross that when there
were negotiations in October and November, 1885, for the settlement
of this case between the plaintiff and the purchaser, there is not a.
single thing to suggest in the correspondence, so far as we have see,
that any such notice had been given in the previous July. That was
hardly to be overlooked, We have said we have come to the con-
clusion that no such notice was given, and if it was given, then we
still think it was too late, and was not a prompt demand.

This rajses another question in this ease. Tt is a guestion on
q

- which, although we have formed an opinion, we express that opinion -

with some hesitation. There can be no doubt that a plaintiff coming
into Court in a pre-emption suit, if he is a person having a right to-
claim the whole property sold, must in his suit make that claim,
That is, he cannot come into Court and claim a portion only when
he is entitled fo the whole. Thatis we think settled law. That
question has been considered in the cases of Kaski Nath v. Mukitc
Prasad (), drjun Singh v. Sarfaraz Singh (2), as well as in many
other cases decided in this Court. According to the judgment of
My. Justice Mahmood in one of those cases, the plaintiff must claim
the whole of the property included in the sale-deed, if heis a person
entitled to claim it, and his action must stand dismissed if he fails
to claim the whole of that property, Mr. Justice Mahmood has
expressed his reason for that view of the law, and it appears to us that
that is a rule of law which is consistent with common sense. The
pre-emptive plaintiff should not be allowed to take, for instance, the
best portion of the property brought, and leave the worst on the hands
of the purchaser, ox on the bands of the vendor. Itis said here
that the plaintiff is willing to pay the full purchase-money, and
leave in the hands of the purchaser the property in Moradabad.
Possibly in this particular case the purchaser would not be a sufferer
if that was accepted. But wecan understand cases in which the
purchaser was induced to take property, which - otherwise ha
(M L X B, 6 AL, 870, (2) T, L B, 30 AlL, 182,
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|
svould not have taken, in order to obtain the sale to Lim of
other property which he desired. In such a case as that it might
well be that although the whole of the purchase-money was refunded
to him, it would be to his disadvantage to e left with the incum-
Lrance of a portion of the property, The question then arises, can
there be any difference between the case of a plaintiff coming into
Court and elaiming a portion of the property sold, and the case of
a plaintifi coming into Court and claiming the whole, he being
at the time disentitled by his own act or laches to maintain a claim
as to a part 7 It appears to us thele can be no difference in principle ;
and that exactly the same result ‘must £ollow in this case as would
have followed if the plaintiff had come 1nto Court and had abstained
from claiming the property in Moradabad. A person who claims
to be a pre-emptor and has disgualified himself from claiming the
whole, cannot be in a hetter position than a person who has come into
Court, and has clzimed a part only, when he was entitled to elaiin
the whole. In theview which we fake, the plaintiff was disqualified
from claiming the property in Moradabad, and we think that dis-
qualification would prevent him from maintaining his snit for any
portion of this property which was included in one coramon sale,
and for which one price was paid. There is one word more to be
said, and that has reference to the point raised by Pandit Ajwndiiz
Nath with regard to a receipt given by the vendor in November,
1884. The Judge below has explained that cirewmstance on the
hypothesis as to family arrangement which had existed between
the vendor, the plaintiff, and the other members of the family, We
are not satisfied with that esplanation, and do not think that it is
a correct ome, But we are also not satisfied that the money ac-
knowledged to be received then was money which became due out of
the sale to the defendant-purchaser, There are certain other receipts
which were tendered in evidence before us. They are not on the
record, and we have not looked at them, being of opinion that they
wese not proved and were not admitted by the defendants in the suit.

Shortly, in the result, we are of opinion that the plaintiff’s claim
must fail go far as the share in the village Muhra is concernad,
11
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because we find that the defendant-vendor did all that was required

of him by the #ajib-ul-arz and the plaintiff did not avail himself of

the right of purchase given by that wajil-ul-erz. We find also that
the suit must fail as to the Moradabad property, because the plaintiff
did not make a prompt demand as pre-emptor; and also for the
reason we have just now explained, the suit must fail not only with

vegard to the Moradabad property, but also with vegard to the

ghare in the village; the plaintiff, having disentitled himself te

obtain pre-emption in the Moradalad property, ca nnot obtain the
share in the village. The appeal iz dismiszed with eo

Ap peaZ disiiissed,

Before Sir Jokn Edge, Ki., Clief Justive, and Ay, Jusiice Tyrrcll,
LOKE IXDAR SINGH axp orruks (PrAmTires) o, RUY SINGH
(DEFEEDANT). ¥

Uneconscionable bargain—=Gambling in litipation—dgreement opposed fo public

J——

policy~Act IX of 1872 (Couivact Aeb), 5. 23.

Tor the purpose of meeting the expenses of an appenl to the Privy Council from
concurrent decrees of the Subordinate Judge and the High Court, the plaintiff-appel-
lant executed & deed of sale of certain property worth over Rs. 50,000 in considera-
tion of the vendees providing the mecessary security and moneys. The plaintiff
experienced considerable difficulty in procuring the means to appeal. The wvendoes were
nob professional money-lenders, they did not put pressure on the plaintiff, but, on the
contrary, he and his agent put pressure on them to agree to the terms of the deed.
It appeared that, apart from the moneys borrowed by him from time to time, he was
without even the means of subsistenee; that he fully understood the nature of the
deed ; that his ngents negotiated the iransaction bond fide and, to the best of their
powers, in his interest ; that there was no fraud or deception on the part of the
vendees; and that they performed all that they undervtook @s regards mecting the
expenses of the appeal. Under the deed the pluintiffs were linble to furnish seemrity
to the extent of Rs. 4,000 and to advance Rs. 8,500 for other necessary expenses,
and they did in fact furnish such security, and advanced sums aggregating Ra. 7,542,
The appeal was successful. The appellant having failed to yut the vendecs in pos-
session of the preperty conveyed by the deed, and vecovered by him under the
Privy Council’s decree, the vendees sued Lim for possession of the property and mesne
profits, afterwards agreeing that the Court should, in lieu thereof, award them com-
pensation in money equivalent thereto.

% Tirst Appeal No. 125 of 1886 from a decrce of Manlvi Muhammad Abdal Bamt
Klar, Subordinate Judge of Mainpuri, dated the 24th April, 1886,



