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they had brought a suit to have a declaration of their title.ng
putnidars, in which case an issue 83 to that title would have beey
framed and tried by the lower Court. The proceedings in thig
guit were reguln.ted by Act X of 1877, and their Lordships do:
not find any provision there which would suthorize the- Appellate
Court to do what has been done in this case. Section 565, which
enables the Appellate Court in some cases to determine a queg.
tion of fact upon the ovidence then on the record, cannot apply
where the case has not been set up in the lower Court. Theiy
Lordships are, therefore, of opinion that the decree of the High
Cowrt should be varied by striking ont the declaration that the
defendants are putnidars of the mouzahs and the order as to costs,
and ordering that the defendants do bear the costs of the suit
in the High Court and the lower Court. They will humbly
advise Her Majesty accordingly, and the respondents will. pay
the costs of this appeal.

C. B Decree varied,

Solicitors for the appellant: Messrs, Lawford, Waterhouse &
Lawford.

Solicitors for the respondents: Messrs, Watkins & Lattey.

APPELLATE CIVIL,

Before My. Justice Figld and My, Justice Grant.

DROBOMOYEE: CHOWDHRAIN (DEreNpint) v. SHAMA CHURN
CHOWDHRY (PLAINTIB'F) AND oTHERS (DEFENDANTR).®

Hinde Law-~Adoption—TVested eslate divested by adoption—Power to adoy!,

4, » Hindu, having sucoseded tolhis father's estote died unmarried,
leaving him gurviving his fathers mother 8. snd his step-mother N
After 4's death, N, under a power from her husband, adopted B as a
gon to 4's father.

Sembls, that the adoption did not divest the estate of 8. in whormed's estats
bad vested on bin death. -

" ® Appeal from Appellate Docree No. 2719 of 1888, against the deores of
Baboo.Jiban Kristo Cheterji, Rai Bahadur, Subordinate' Judge of Pubinu
and Bogra, doted the 15th of August 1888, affirming the decree of Babgn
Aghore Chundva Hagta, Extra Munsiff of Nawabgunge, dated the 10th of
April 1882,
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Tais was & suit for the recovery of land. The plaint
described the plaintiff as “ Shama Churn Chowdhry, minor son of
Umsa Churn Ohowdhry, deceased, by his next friend and mother
Surjomoni Chowdhrain, caste Shaw, oceupation zemindar, &c.,
inhabitant * of Jamalpore, pargana Apel, station Panch Bibi,
plaintiff,” It then stated that the land in dispute formed por-
tion of two mouzahs which belonged to the minor as his ances-
tral property, and which had been owned, and held in possession
for-a long time, before 12 years next preceding the institution
of the suit, “by the predecessors of the minor plaintiff, and
after them by Surjomoni Chowdhrain on behalf of the plaintiff.”
The plaint went on to state that, while Surjomoni was in
possession of the disputed land on behalf of the minor Shama
Churn, the defendants wrongfully dispossessed her therefrom, in
Cheyt 1284; that the defendant had no right to the land, but
that “the minor has right to it, and the plaintiff is entitled to
obtain possession of the same on behalf of the minor” The
fifth paragraph of the plaint was as follows :—

«5, The plaintiff, therefore, prays (z) that a decree may be
passed awarding to her, on behalf of the minor Shama Churn
Chowdhry, possession of 18 bighas 12 cottas of land, as per
boundaries given below, on determination that the same is com-
prised within chuck No. 28, a.ppert‘.ammg to mouzahs Mirzapore
a.nd Ajampore, the zemindari of the minor Shama Churn Chow-
dhry, and on declaration of the right of the minor Shama
Churn thereto ; (b) that costs of Court may be allowed to her;
(c) that a decree may be passed awarding to her any other
relief in any shape whatever which she might be deemed entitled
to receive.” '

The seventh paragraph of the plaint was as follows :—

- «7. That the plaintiff has, according to the purport of the
will lefe~ by the late Uma Churn Chowdhry, the father of
the minor Shama Churn Chowdhry, duly obtained from the
Judge’s Court, Dinapore, probate and certificate relating to the
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gaid will, for the purpose of admmlatratlon of the. estate left by .

the said deceased.”
The plaint was sigred and verified by Surjomoni Chow-

dhrain, “guardian on behalf of Shama Churn Chowdhry; minor” °
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The first paragraph of the defendant’s written statement was as
follows 1~ .

], That the plaintiffs alleged minor Shama Churn is not

cither the legitimate or adopted son of the deceased Uma Churn
Chowdhry, and neither is the said minor bis legal heir; conge.
quently the plaintiff has no right to bring & suit on behalf of
the said minor who is a party without right.”
_ The third issue fixed by the Court of first instence was
« whether the minor plaintiff Shama Churn Chowdhry has smy
right to proceed with the suit?” On this point the judgment, of
the Court of first instance was as follows :—

“hig is, indeed, n very genersl issue, and the defendants’ pleader hes
very wisely restricted it to the simple point for consideration, iz, whether
the minor plaintiff is entitled to chuck No. 28, Mirzapore. Now it is
admitted on all sides that Uma Churn Chowdhry was the real owner of the
gnid chuck Mirzapore, The plointift has proved the will and anumatipotre
under which be was adopted by the widow of the szi@ Ume Charn Chow-
dhry, I sm not going to enguire into the validity or otherwise of Ums
Churn's will, or to consider whether the plaintiffs adoption was legally
good or not, for to try these incidental facts would be to exceel the proper
Limits of this suit, and I am glad to remark that the learned pleader, who
his ably arguei this case on behalf of the defendants, did not press those
points, Bat it ie argued that inagmuch as the said Uma Churu had a son ‘
living at the time of his death, and es thet son died eome four or five
months before the pleintiff's adoption, the properties belonging to the snid
gon of Uma Chorn were vested by right of inheritance in Uma Cham’s
mother Surjomoni, who is the constituted guardion of the minor plainfift;
and that ag there is no proof of actnal gift by Surjomoni in favour of the
plaintiff, the plaintiff conld not be“eutitled to chuck No. 28, Mirzapore, and
a8 such has no right to sue for the disputed Jand. Let us consider Low far
{hese contentione ave gound, Now the will of Uma Churn leaves no doubt
that the testator intended that succeesion to his estate should be conferred
on hig soneliving at the time of his death, and on the demise of his said son,
on the gons to be adopted by his widows. If, therefore, Burjomoni beeams
possessed of Uma Churn’s properties on the death of his son Hur Cumar,
she became so entitled, not as of absolate right, but as a trustee or maneger
on behalf of the minor plaintiff, That matters were thus understood by
the parties appears from the several acta of the eaid Surjomoni. The
name of the minor plaintiff was rogistered by the provisions of Bengal
Act VII of 1876, and Burjomoni wss appointed os & gusrdian of the plain-
tiff under Act XL of 1858. Besides, Burjomoni distinotly states in her deposi-
tion that the plaintiff in the owner of all the propertios loft by Uiwna (hurn
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or Hur Cumar, and that she has no claim whatever to any of those properties.
Under all these circumstances, it does not lie in the mouth of the defendants
to question the plaintiff's right to chuck No. 28, Mirzapore. If, according
to the defendants, Uma Churn had a right to sue for the said chuck No. 28,
then the minor plaintiff, as adopted son of the said Uma Churn, has un-
doubtedly ‘that right.
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“Then I see no force in the argument that the plaintiff's suit as framed qmowpmay

could not lie. The evidence adduced on behalf of the plaintiff diacloses the
game title as alleged in the plaint. This issue is, therefore, decided in
favour of the plaintiff.”’

On appeal this decision was upheld. The Subordinate Judge's
judgment, so far as is material, is as follows :~

& Tt is admitted on all hands that the deceased Uma Churn Chowdhry was
the owner and possessor 0f chuck No. 28, which appertains to his zemindari
Mirzapore and Ajampore. It is proved hy the evidence of the witnesses,
examined by the pleintifl that Uma Churn Chowdhry gave permission or
anumatipolro to his widow to adopt, and that the said widow adopted the
minor plaintiff as her and her deceased husband’s son with the permission
of her husband by performing the necessary Jjag, &c., according to the
Hindu law, and it is also proved that the minor plaintiff has been in possession
of all the property left by his deceased father and brother according to the
terms of the will executed by the said Uma Churn Chowdhry, and he hag
been treated by agnates and cognates as adopted son of the deceased Uma
Churn Chowdhry, and he has obtained registration of his name under Act
VIL of 1876 (see will and anumatipotro filed by the plaintiff): These
documents have been proved and aitested by the plaintiff’s witnesses, and
they were soted upon. I, therefore, hold that these documents are genuine,
Qn the contrary, the defendants have failed to prove that the minor
plaintiff is not an adopted son of the deceased Uma Churn Chowdhry, or
that he has no right to the dispuﬂted property, or that his adoption was
invelid. According to the Hindu law I, therefore, hold ihst the minor
plaintiff is the legal adopted son of the decessed Uma Churn Chowdhry,
and his adoption is valid according to the Hindu law, and that he iy com-
petent to bring this suit through his legal guardisn against the defendants,
becouse his possession and rights in the disputed lands have‘been satisfac-
torily proved.”

The defendant appealed to the High Court.

Baboo Srinath Das, and Baboo Gurudas Banmerji, for the

appeliant,
Baboo Resh Behary Ghose, for the respondents

The judgment of the Court (FiELD and GBANT, JJ.) was
delivered by
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Frxrp, J.~The plaintiff in this case is an adopted son and is-

————gtill & minor, He suea to recover possession of certain lands
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ywhich be alleges to be a portion of an estate which belonged to Uma
Ohurn, bis adopted father. The only point with which we have
to deal upon this appeal is, whether the minor has a good title as
adopted son. All the questions of fact have been found in his
favor by the Courts below ; and there is mow no question as to
these facts before us. . :
. Uma Churn had three wives; with one of these ladiez we have
no concern. 'The two wives with whom we are concerned are
Nobo Sundari and Gays Sundari. (aya Sundari was the mother
of Hur Cumsr, and Hur Cumar upon Uma Churn’s death,
aucceeded to his property. Hur Cumsar died unmarried and
during minority ; and his mother Gaya Sundari died before him,
Upon Hur Cumar’s death, Gaya Sundari’s co-wife, Nobo Sundari,
in the exercise of am enmmmabipoiro, or power of adoption
granted to her by Uma Churn, adopted the present plaintiff
Tt has been contended before us on the part of the appellant
that, inasmuch as upon Hur Cumar’s death, his grand-mother
Surjomoni, mother of Ume Churn, was his heivess, the property
vested in her assuch; that the subsequent adoption of Shama
Churn by Nobo Sundari could not have the effect of divesting
the inheritance which had once vested ; and that therefore Shama
Churn hag no title to the property by virtue of which he cap
maintain this suit. This argument, is based upon the decision of

 the Privy Council in the caso of Bhoobun Moyi Debi v. Ram

Kishore: Acharji (1) and the subsequent case decided by this
Qourt—Kally Prosowno Ghose v. Gocool Chandra Mitter (2). See

. algo the case of Nil Xomul Lahuri v. Jotendro Mohan Lakuri

(8). In none of these cases did the exact point which has been
raised before us occur. But this very point did occur in another
case which was not qioted in the course of the argumert, .the
case of Annammah v, Mabbu Bali Reddy (4). We entertain no

. doubt that upon the authorities the decision of the hare question

of Hindu law would be fatal to the success of the plainti
of . ald ¢ ; Plaintiff’s case
if it had to be decided upon this bare question alone. The

(1) 10 Moore's, 1. A., 279, {8) L. L, B., 7 Qalo, 178,
(2) 1. L. B., 2 Calo,, 206, (4) 8 Mad, H, 0. 108,
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adoption by Nobo Sundari having taken place after the estate
had vested in Surjomoni upon the death of Hur Cumar, the
subsequent adoption could not have the effeet of divesting
the estate once so vested. - But it is said that there is something
more than the anwmatipotro, that the case is to be decided not
upon the anumatipoiro alone, but upon the anwmatipotro
taken with a will made by Uma Churn, probate of which will
has since been granted. In the case of Bhoobun Moyi Debiv.
Ram Kishore Acharji (1) their Lordships of the Privy Conneil
observed that thay were dealing with an anwmatipotro only
and without reference to any testamentary disposition, or the
possible effect of such a disposition. They said: *Whether
under his testamentry power of disposition, Gour Kishore could
have restricted the interest of Bhowanee Kishore in his estate to
a life interest, or could have limited it over (if his son left no issue
male, or such issue male, failed) toan adopted son of his own, it
is not necessary to consider; it is sufficient to say that he has
neither done nor attempted to do this ;” and then further on: ¢ No
case has been produced, no decision has been cited from the Text
Books, and no principle has been stated to show that by the mere
gift of a power of adoption to awidow, the estate of the heirof a
deceased son vested in possession, can be defeated and divested.”
But it is contended that upon the true construction of this will,
the testator did not intend to make any provision for the event
which had actually teken place. The clause of the will runs to
this effect: “If my existing son, i.e, Hur Cumar, should die,
and if no son of my loins should’be born, then my wives, in the
exercise of the power of adoption given to each of them for
adopting three sons each, shall adopt sons, and such sons shall take
the estate.” It is argued that the testator was spealnng with
roference only to the state of things at the time of his death

and that what was in his mind was the event. of the gt ?,ta
existing"son, dying during his lifetime, not being in existence at
the tims of his death': and that he did not contemplate the event
which has actually ha.ppeneél 1.5, the case of this son dymrr
after his déath. We have to observe that it is sought to raise this
question, uot between rival claimants to the mhenta.nce, ‘hut

(1) 10 Maore's T. A, 279.
18
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between & stranger and & person who is in possession of that
inheritance, having succeeded thereto with the consent and
acquiescence of Sutjomoni, the only person who would be entitled
to maintain & construction of the will adverse to the present
plaintif’s title. We think that a stranger has no right in this
way to seek out a flaw in the plaintiff’s title and impugn the
validity of that title, '

There is evidence in the case to show that Surjomoni has
acquiesced in the plaintiff's title; she acted as his guardian jn
bringing the present suit ; and at her instance the minor's name
was registered under the Land Registration Act. According to
a possible and probable construction, the will has given the
inheritance to the plaintiff, and we think that a stranger is not
entitled to come in and say, that under another construction, not
set up by the person who would benefit thereby, that person and
not the plaintiff is the rightful owner.

'We ae, therefore: of opinion that this appeal must be dismissed
with costs,

B OK, Appeal dismissed,

Before My, Justice Mitter and Mr, Justica Ghose,

JOGENDRO NATH SIRCAR (JupeMENT-DEBTOR) #. GOBIND CHUNDER
ADDI ARD ANOTHER (DECREE-IIOLDERS,)®

Civil Procedure Code, 1882, ss. 284, 295, 816— Faecution of decrae—Payment

out of proceeds before confirmation of sale—Interest on deeree from daty o
saleto dats of confirmation.

Although there is nq express provision in the Code laying down that
n decree-holder may tale out of Court the procesds of an execution sale
before the date on which the sele is confirmed, yet & 3815 of the Code
implies that this may be done.

The Cowrt, however, under mpecial circumstences, may refuse to pay
ovet to the deoree-holder the purchase money uutil tho sale is confirmed,
but in such case it should provide for due payment of interest on the money
detainad.

Held, that nnder the speoial circumstances of this ense, the decres-holde
wes ‘not entitled to receive interest from his judgment.debtor from the
date of the sale to the date on which the sale was confirmed.

© Appeal from Order o, 133 of 1885, against the order of C. B. Garrett,
Esq., Additional Judge of 24-Pergunnahs, dated the 26th of January 1885.



