
ing with him I need vSay nothincp furtber excppi that the onler
-which be has passed is the only order which could be passed ia  the Gipwab

L'l', Icase.
Appeal dismissed. Sir' ’ i 'u .
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before Mr. Justice Straight and Mr. Justice Mahmood.

INDAR KUAB (P laintiit) v. GXJE PRASAD aiv"D anotiieb (Depend.wjts). * 
Givii Procedure Code, ss. 28, 45—ilis-joinder of cavsts of aetion.

The judgment of the majority of the Pull Bench in S'arsingJi Das.v. Ilangal 
Duhey (1), except in its general observations as to tlie provis'ons cf the Ci'iil I’ roctilvir® 
Code relating to joinder of parties and e»uses of action, prococdod upon and h<i4 
reference to the special circumstances of the case, and to tte pllegatior.s made "by tho 
plaintiff iu his plaint, and was not intended to he carried further.

In a. suit for possession of immoveahle property part of which had been 
nsnfrnctuarily mort'J-igcd by defendant No. 1 to defendant No. 2, tho plaintiff alleged 
that the first defendant had no title to make snch a mortgage, while both defendants 
maintained such title.

S e li  that inasmuch as the title of defeTidi.nt No. 2 wa=j derived from defent’ -, it 
No. 1, and stood or fell with the failure or success of the ph irtiff’s elai'Ti against the 
latter, tliere were not two causcs of action but one, narnelv', *lie irifi-i '.o'o ,i-i: oi t'le 
plaintiff’s i-ight by the defendant No. 1, and hence the suit was not bad for misjoinder 
of causes of aetion.

T he facts o f  this case are sufficiently stated in the jiidgraent 
o f  tho Court.

Piindit Mod Lai Nehru and Pandit BisJiamhhar Nath, for the 
appellant.

Munshi Ram Prasady for the respondent.

Straigh t , J.— The plaint in this case is somewhat prolix, hut 
stripped of superfluous detiuis and allegations, it conif'si to thi.«, 
that as to the defendant Gur Prasad, the plaintiff setks to have 
^*r title declared to and to obtain possession of a 4 annas 8 pies 
share >n mnu^a Lihra, and as to the defendant Bank, to eject it as 
a tre?passer in possession from 2 annas 8 pies out of the 4 anaas 
pies of Sisai Sipah, which it professes to hold under a usufruotuary 
raortgafre executeci in its favour by the defendant Our Prasad, by

* First Appeal, No. 85 of 1887, from a degree of Babu Promoda Charn Banerji, 
Subordinate Judge of Allahabad, dated the 22nd March, 18a7.
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liavinof it declared thafc I10 liad no title to npike such a mort- 
gage, the share mort^ :̂iged, as well ag the remaiuiiig share, b ein g  

the proi>L-rtj of tho plaiatitF b j  inlieritance from Jiis deceased 
motlier Slusammat Biija. It is uonoeessarj to saj more of the de­
fendant Gar Prasad’s defence to the suit th;m that he denies thgt 
any sliare in property belonging to the plaintiff is now in his 
pessesaioHj and as to the 2 annas 8 pies of Sisai Sipab, be says it 
was mortgaged by him to the defendant Bank with pos^essioa ia 
order to raise funds to save the share from auctioa-sale for arrears 
of Government revenue. The defendant Bank reiterates this state- 
iiientj and clai'.3as the right of a usufructuary raortgii^ êe to hobi 
possession of the share until the niortgage-debt has beet! discharged* 
It is clear iherefore from this that any right the defendant B:iuk 
has, fltnvs through and from the defendant Gar Prasad: in. 
other words, that as to part of the plaintitJ‘’s claim, they hav̂ e a 
united interest, in the sense that any title the Bank can make muse 
be made through him. The learned Subordinate Judge, who had 
the case before him, as the Court of first instance, has held tlie suit 
bad for misjoinder of causes of action for the reasons stated by him. 
in his decision, relying more especially on a Full Bench ruling of 
this Court, Narsingh Das v. Mangal Duhey (1). As 1 am respon­
sible for the terms of the juclgmeni; of the majority in that case, 
having written it, I think it right to say that, except in so far as 
the general observations in it as to the provisions of the Civil Pro­
cedure Code relating to joinder of parties and causes of aetion are 
concerned, it proceeded upon and had reference to the special facts 
and circumstances of the case itself and to the allegations made by 
the plaintiff in his plaint. I may also add that I know my brother 
Judges, who were parties to the ruling, took the same view, and 
had no intention that it should be carried further than the parti- 
cnlai ease in which it was made. In the present suit, as to the one 
head of claim in which the defendant Bank is interested, any 
title that it possesses flows through and is derived frora t̂he defend­
ant 'Gnr Prasad, and if he has usurped or appropriated rights

(1) I. L. R., 5 All les.



VOL. £1.3 AILAHABAD SEBIE3. 35

which belong to tbeplainfc iff as to the -viilage Sisai Sipah, such 
title stands or falls, according as the plaintiff establishes or fails to 
establish her claim against him. There cannot therefore properly 
be said to be two causes of action : on the contrary, there is a single 
cause of action, namely the infringement of the plaintiff’s right,bj 
the defendant G-ur Prasad, out of which has flowed the title asserted 
by the defendant Bank and denied by the plaintiff. For these 
reasons I think the learned Subordinate Judge was wrong in the 
view he took, and in applying the Fall Bench ruling to the present 
case. I allow the appeal, and reversing his decree, direct him to 
restore the suit to his file of pending cases and to dispose of it 
according to law. Costs will be costs in the suit,

M ahmood, J.—I  agree in all that has been said by my brother 
Straight in respect of this case ; and as I was the only dissentient 
Judge ifi the Full Bench case of Narsingh Das v. Mangal Dube?/ 
(1), I wish to say that I am very glad to adopt the interpretation 
which wiy brother has put upon that ruling, and concur ia the 
order which he has made.

' Cmm r&manded,̂

im
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Before Sir John 'Edge, Kt., Chief Justice, mul Mr ju stice  Makmood.

CHEDA £aL  a n d  a jt o t h e e  ( P 3iA.iifTn?i?3 )  ®. BADULLAH A.ND o t itb b s  

, (D e i 'e n d a s t s ) .* ,

^actice^Appeal onfall 'conrf-fee from decree dismissing suit in pari ~Remmul 
o f lohole case, ihov.gh no cross-aj^'ieal or ohjeatiom -ji^ f̂ r̂red—Dismissal o f  
lahole suit on rema îd—lligTh Gowri competent in second appeal to consider vali- 
ditg o f remand order m i  speoijloally appsaled—Ciinl Froceiare Code, ss. 54^ 
5G1, 562, 578.

A plaiutifi \vli03Q Suit liad "beoTi dcereed in part appealed from so raucli of fclie 
first Court’s decree as was adverse to linn, and stamped Ms memorandum of appeal 
■with a stainp wMcii would liave covered au appeal from tho wtole decree. Tlie defen­
dant did not appeal or file eros3-oI)Jectiona, Tho lower appellate Court remandijd 
t]j6 whole case to tlie first Court under s. 5G2 of the Civil Procodnre Code, tlie plaintiff

Second. Â ipeal Ho. 2086 of 1S86, from a decree of Maulvi Zaiu-ul'aljdia, Sub« 
ordinate Judge of Moradabad, dĵ ted the 24tli July, 1886, confirming ?. decree of 
Muhammad Ezid Bakhsh, Munsif of Moradabad, dated the 22nd Deccuiher, 1884.

(1) I. h. B., 5 All. 18S.
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