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Before 8ir Johu Edge, Kf., Chicf Justice, Mr. Justice Straight, and . Justice
Tyriell.
RAGHUBAR DIAL Axp otmins (DEFTNDANTS), 2. IbeHO BEAMANTJ DAS
(PrLaAznTIFr).
Frunst— Trest for © pubfie veligious purpases "—Private trust—~8uit by worshipper
et Fidu femple relading to trust—Right fo sue—Civil Proceduse Code. ss.
20, 330—det XX of 1863—Hindy Law.

The defendents made a gift of land toa Hindu temple for the purpese of defraying
the expenses appertaining to the idol.  The temple was built and the gift made im
1870, The defendants obtained from the revenue anthorvities mmtation of names in
the idol’s favour, and an acknowledgment of $he person whom they nominated as agent
or manager. 'The plaintiff, alleging that they had subseguently repossessed them-
selves of the land and the profits accruing therefrom, and that he was interested as =
Hindu in woushipping at the temple, and professing to sue on behalf of the entire’
body of the worshippers thereat, sued for o declavation that the land was wakf, and the
idol entitled to hold it in his own name; that the defendants should be directed to
apply the income of the property to the purposes of the temple, and that the Courb
should give such orders and instructions as might be necessary and proper for the
future management of the temple and payment of income. No sanction to the insti-
tion of the suit was obtained under s. 539 of the Civil Procedure Code.

Held by the Full Bench that the gift made by the defendants constituted a frush
for the purposes of the temple.

Per Encz, C. J., and Tyrrrin, J., that the dei'endants hefore the Court did nob
constitute themselves trustees in any sense.

Held also by the Tull Bench that the suit was not maintainable as against those
defendants,

Per STRATGHT, J., that the suib was not maintainable under the Hindu Laws
that the trust was one for public religious purposes; that such a suit, in which the
plaintiff asked to have the trnst administered by the Court, could notbe maintained
without the sanetion required by s. 539 of the. Code; that assuming s. 539 to he
inapplicable, and Act XX of 1863 toapply, the suit could not be waintained without the
sanction required by that Act; and that, with veference to s. 80 of the Code, no cause
of action had accrued to the plaintiff alone on which he could maintain the suit.

Per Bpat, G J., and TYRRELT, J., that if the trust were one for' public relighus
purposes, the suit as against the defendants before the Court must fail for non-com-
plinnce with the provisions of s. 539.of the Code, and it for private or gzasi-private
religions purposes, 16 nrust also fail, sines there was no principle on which the plaintiff,
ai one of the public worshipping in the temple, could maintain it agninst those defen ”
damnts who were 10t trustees but (if they had wrongfully taken po:sessi{m) trespagsers;
that Act XX of 1863, conld not apply; and that, with relerence to s. 30 of the Code,
the plaintiff could not maintain the snit alone on his own behalf, or o hehalf of ‘hime
slf and others against those defendants,
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Jewakre v. Akber Huesain (1) distinguished. Manckar Ganesh Tambelar v.
Zakbmirain Govind Ram (2), Lutifunissa Bibi v. l\*zl:?}'ez;a Bibi (3), and Hire
Lal v. Bhatron (4), referved to. Weajid Ali Sheh v. Dicnat-vllah Bey {5)
approved.

Trrs was a reforence to the Full Baneh by Brodhurst and 3ah-
mood, JJ., the question referred being whether the suit was main-,
tainable under Hinda Law by the plaintiff-respondent, and with
reference to ss. 80 and 539 of the Civil Procedure Code. The
nature of the suit is stated in the judgment of the Full Beneh.

Pandit Sundar Lal and Pandit Ratan Chand, for the appellants.
- Mr. C. Dillon, Mr. Dwarka Nath Banerji, and Babu Jogindro
Natl Chaudhri, for the respondent,

StralerT, J.—The reference which is now before this Bench
arose out of a suit in whichone Kesho Ramanuj Das was the plain-
tiff, and four persons, Behari Lal, Musammat Kundar Kuar, Ra-
ghubar Dial, and Mohan Lal were the defendants. The question
which is put to us in the order of reference is this :—% Was ths
suit maintainable under the Hindu Law by the plaintiff-respondent,
and with reference to ss. 30 and 539 of the Civil Procedure Code.”

It seems to me, for the purposes of determining this question,
that it iz material to look at the terms of the plaint npon which the
plaintiff came into Court, and summarised they come to this.  That
Tika Bam was the absolute proprietor of 5 biswas of land situate
in the Bareilly District ; that he made a gift of those 5 biswas of
land in favour of the four defendants, the female defendant being:
his daughter, Behari Lal being her husband, and. the other two
defendants beirig her sons; that Tika Ram died in or about 1867,
leaving behind Muasammat Pran Kuar his widow 3 that Musammat

" Pran Kouar, subsequent to the death of her husband, constructed a
teaple in honour of the god Janki Ballabhji, and dedicated it to that-
deity. The fifth paragraph of the plaint, which I had better state in

terms, gogs on to say :— The defendants, in order to defray the.

expenses of the temple, made a gift of the said property in favour of -
() LL. R, 7 AlL 178, (8) 1. L. R, 11 Cale. 23,
(2) L L, R, 12 Bom. 247, (1) L. L. R., 5 AL 602,
(5) L L, B, 8 AU, 8L, . o
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Janki Ballabh, and voluntarily made an application for mutation of
names, which was allowed, and Behari Lal, defendant, was appointed
a manager of the temple.”” The plaint then goes on to say that
“in 1875, the Tahsildir, of his own accord, made a report to the
effect that the deity had no existence and could not be deemed to

"be in possession, and that as the donors were in actual possession,

their names should he recorded. This was allowed by the Board
of Revenue, and the names of the defendants were recorded,
although the income of the property used to be spent in defraying
the temple expenses.

7. That since November, 1884, the donors have chan ved their
mind and have stopped the payment of the expenses.

8, The temple is a place of public worship and residents of
aeighbouring places visit the tewple. The plaintiff has been a
pujart {worshipper) for the last seven years, and resides in it. Hp,
therefore, on behalf of the entire Hindu community who worship
in the temple, prays as followss—

“(1). That it may be declared that 5 biswas, &e., is, wakf;

“(2). That it may be declared and established that Thalur
Ballabhji, in whose favour the gift was actually made, is entitled

“to hold the property in his name, as is customary with reference

fo temples ;

“(3), That the defendants be directed to pay the incowe of the
said property for defraying the expenses of the temple as hitherto 3

“(4). That the Court may issue such orders and instructions
as may be necessary and proper for the fatare management of, and
as to the payment of the income for, the said temple.”

I'may as well at once say, in order to clear that consideration
out of the way, that, as far as I am aware, there is no rule of
Hindu Law, substantive or otherwise, that deals with or governs
& claim of this description. I am not aware that theye is any
principle of Hindu Law which either sanctions or prohibits such
a suit, nor i3 any suggested on either side. Therefore I reply in
the negative as to the first question referred to us.



TOL. XL} ALLATABAD SERIES.

Then arise the followixig three considerations, First, looking
to the frame of the plaint, is the suit one that comes within the
purview of s. 539, Civil Procedure Code? Ifit is such a suit, then
it is conceded on the part of the plaintiff that it is prohibited by that
section, and could not be maintrined without the sanction of the
Collector ag provided in the last paragraph of that section. If
it is not prohibited by that section, then is it within the provisions
of Act XX of 1863 ? And, lastly, assuming it not to be governod
by either s. 539, Civil Procedure Code, or the provisions of Act
XX of 1863, are the provision of s. 30, Civil Procedure Code,
applicable to it ? ‘ :

The terms of the plaint are unmistakeable, and there can be no
question as to what the plaintiff alleges. He says that in the year
1870, the fonr defendants between them, by an endowment, ereated
a trust in respect of this temple of Junki Ballabhji and of the idol
contained therein, which endowment consisted of 5 hiswas of land,
the income of which was to be devoted fo the expenses of the
temple. I think I may so far look into the evideuce in the case
as to referto the mutation proceedings of the 5th Awgust, 1870;
because that is specifically referred to by the plaintiff in his plaint;
and may be reasonably taken to be incorporated into it. If appears
to me, reading the terms of that petition, that it is good evidence
that the four defendants made an out and out gift of the 5 biswas
of land in favour of the Thakurji ; that they had created an endow-
ment in respect of that particular land in favour of that idol; and
that whether Behari alone be regarded as the trustea of that
endowment, or whether they and Behari be regarded as joinf
trustees, there was a trust in favour -of the idel, who was the
beneficiary so to speak under such trust.

Referring to page 371 of Mr. Agnew’s book upon Trusts in
British India, T may quote a passage from i, as it rests upon the
authority of case law. He says:~ As an idol cannot itself hold
lands, the practice is to vest the lands in a trustee for the religious
prepose, or toimpose upon the holder of the Jands a trust to defray
the expense ef worship, Sometimes the donor is himseld the
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1883 trustee. Such a trust is of coarse valid, if perfectly created, though,
nacureas  being voluntary, the douor cannot be compelled to carry it out if
fo‘ he has left it nm‘erfect But the effect of the transaction will differ
RKJ;S&OLJ_ materially according as the property is absolutely given for the
Das. religious object or merely burthened with a trust for its support.

And there will be a further difference where the tfrust is only an
apparent and not a real one, and where it creates no rights in any
one, except the holder of the fund.”

This is quoted from Mr. Mayne’s Hindu Law, para. 3€2, and,
1 believe, represents the rules bearing upon the subject, which are
also very fully stated in the recent ruling of the Bombay High
Court in Manohar Ganesh Tambekar v. Lakhmiram Gorind Raem.
(1) It appears to me, as I said before, that the terms of that petition
are an indication of an absolute gift to an endowment in favouar of
the Thakurji of the b biswas of land which belonged to the owners.
That being so, 16 seems to me that one can only regard that, the
temple being an opea temple, as a public religious purpose. If
that be so, we have then the main element that is required for the
purpese of bringing into operation the provisions of s. 539, Civil
Procedure Code.

Mow, then, what does 8, 539 provide? It says:—% In case of
any alleged breach of any express or constructive trust created for
public charitable or religious purposes, or whenever the direction

cf the Court is deemed necessary for the administration of qny
such trust, &e.” ' ‘

Now, it is not necessary, if I read that section aright, that
there should have been any breach of trust ; but it is sufficient if
there be a public religious trust, and the direction of the Court is
considered necessary for the administration of such trust. This
view has boen adopted by the learned Judges of the Calentta
High Court in Lutifunnissa Bibi v. Nozirun Bili {2). Therefore,
this may be fairly regarded as a suit, to pub it in its narrowesb
form, in which the plaintiff asks to have the trust administered

by the Court. That being so, it seems to me that the sanction
- {D'L L R, 12 Bom. 247. (2} I. L. B., 11 Cale. 33,



VOL. X1.] ALLATATAD &ER

of the Collector or such officer as the Local Guvernment might
appoint was necessary fur the purpose of empowering the plaintiit
to bring such o snit. In the referving order the Iull Bench
ruling in Jawohre v. Abbar ITusain (1) is referred to, and
apparently treated by the learned Judges who rveferred this
case as in their opinion applicablo to the particular circamstances
of this ease. In my opiaion, it is not applieable. In that case
the plaintiff brought his suit as a worshipper for the purpose of re-
moving the interference of the defendants who had altered the struc-
tore of the mosque and had turned it into a place for storing
straw, My brother Mahmood in that case was perfectly justi-
fied in ohserving that there was no suggestion in the plaint of a
misapplication or a breach of trust, or a prayer for the administra-
tion of the trast, such as would bring the case under s, 539 of the
Code. I, therefore, speaking for myself, do mot think the Iull
Bench raling abeve referred to governs this case. That being so,
1 think that s, 539 was applicable.

If it was not, then does the case fall within Aet XX of 18637
It is a pity, I think, that the learned pleader on behalf of the ap-
pellauts could not have conceded that it did not. But if it does fall
within that Act, then undoubtedly that Aet required sanction to be
given, which sanction has not been given, and thercfore it would
be prohibited and could not be maintained without sanstion,

As to whether s .80, Civil Procedure Code, is applicable, as-
suming that I am wrong as regards the view I have taken with
regard to s. 539, I am at a loss to see what cause of action could
have accrued to the plaintiff alone. It is impossible to wanderstand
»upon what right the plaintiff can claim to maintain a suit such as
the present against the defendants, As most material to this parti-
cular question and as supporting the view that I am now express-

ing, I may refer to the ruling of our late Chief Justice, Sir Comer

Petheram, and Oldfield, J., in Wajid Ali Shak v. Dianatullah Beg

(2). I think, therefore, I have now dealf with the matters that v

() L L. B, 7 AL 178, (@ L L. R, 8 AIL 3L

1863

Rasuroan
Disn
Krzwo
Ramaxes
Bas.

o



BN

1888

RAGTURAR
Disn
Ts
Wrime
Raxmaxwr
Tias,

THE INDIAN LA REPORTS. [VOE. XI

seem to me necassary for answering this veference. My answer to
it is as given above.

Fioen, C. J.—1n this case four persons, defendants in this suit,
in 1870 made a gift of 5 biswas of land to a Hindu temple for the
purpose of bhoy and arti and other expenses appertaining to the
idol. They appointed the defendant Behari Lal the manager and
agent, and they presented a petition to the revenue authorities to
have their names expunged and the name of the deity inserted
instead, and to have Behari recognised as the agent or manager.
The plaintiff in his plaint alleges that he as a Hindu is interested
in worshipping in this temple. He alleges also that the defendants
have appropriated the income of the 5 biswas to their own purposes.
He has brought this snit claiming the reliefs mentioned in my
brother Straight’s judgment. The Subordinate Jndge who tried
the suit decreed the claim against Behari and Bhagat elias Mohan,
The latter had confessed judgment. Behari did not appeal, neither
did Bhagwat, and as to whether the suit was maintainable as far ag
concerned them is consequently not a matter which we bave now to
consider. The plaintiff appealed from the decres of the Subordi-
nate Judge, so far as the other two defendants were concerned,
and on appeal the suit was decreed against them, They have now
appealed to this Court ; and out of that appeal has arisen this re.
ference. We must, in my opinion, interpret this reference as ap-
plying only to the parties who can be affected by the appeal in
this Court, that is, the defendants other than Bhagwat and Behari.

The first question to consider is as to whether a trust had been
in fact created. i appears to me that the four defendants, short
of executing a decd of declaration of trust, did everything else in
their power to create a trust, They purported to give the 5 biswas
to the god ; they successfully applied to the revenue anthorities
for mutation of names in favour of the god, and for acknowledg-
ment of the person whom they nominated as the manager or agent.
One thing appears to mo to be quite clear, that the defendants other
than Behari, who was the manager, and whose case is not now
before vs, did not constitute themselves trustees in any sense. In
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fact, as far as I can see, they divested themselves of their separate
interest in these 5 biswas. That I think has some bearing upon
the answer we should give to this reference. I may mention inci-
dentally that of the two defendants now before us, one was found
and the other was alleged to be a minor in 1870,

On hehalf of the plaintiff, it was said that this was not a case
coming within s, 539 of the Code, it being contended by Mr.
Banerji that there was no express or constructive irust here for
public religious purposes. He contends, of course, thal there was
a trust, but denies that the endowment of this small temple conld
be considered to be an endowment for publie religious purpeses.
If this was an express or eonstructive trust for a public religious
purpose, there is sufficient in the plaint itself to show that the case
would come within s 539, Civil Procedure Code, because in
effect the plaint alleges that there has been a breach of such trust,
that is, that Behari, who was appointed 2 manager, and who was
also a donor, and the other defendants, who were donors, have,
‘contmry to the objects of the trust, and the objects of the endow«
ment, repossessed themselves of the 5 biswas and the profits
aceruing from them. It is quite true that in terms none of the

+ reliefs claimed in this plaint are precisely the reliefs mentioned in
clauses a, b, ¢, d, and ¢ of 8, 539 of the Code. But they are all, in
my judgment, comprised within the plirase “or granting such
further or other relief as the pature of the case may require.”’
Here, not only does the plaintiff’s plaint, if it states the facts truly,
show that there has been misapplication and non-administration of
the trust funds and. trust property, but he asks in terms to have it
declared that the 5 biswas were trust property of the god ; and he
Zalls in aid the assistance of the Court to enforce the trust. Cone
sequently, if the purpose for which the endowment was made was
a public religious purpose, the sumit must fail, the provisions of
5. 539 of the Code not being complied with. On the other hand,

if, ag Mr. Banerjz contends, the purpose was not a public reli-

gious purpose in the sense of s 539, but a private trust, for a

private religious purpose, I fail to see on what principle the
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plaintiff is entitled to bring this action. I confine myself to the
case of the two persons now before us in this appeal. - They are
not trustees. As far back ag 1870 they did appoint a manager
and did divest themselves of the property. If they have since
that date wrongfully taken possession of those 5 biswas and appro-
priated to their own purposes the income, that in my judgment does
not constitute them trustees, but would make them trespassers
dealing with the property to which they arenot entitled. How in
that case a person, who is really one of the publie, although he can
worship in the temple, can maintain an action against these persons
as trespassers, I fuil to see. I have seen no authority to show that
such an action is maintainable.

I may say also that I also fail to see how Act XX of 1863 can
apply in this case. The temple and trust, if there was one, came
into existence in 1870 and was not in existence at the date of that
Act.

There is another question raised, as to whether this action could
be maintained by reason of s. 30 of the Civil Procedure Code? In
my opinion neither the plaintiff, nor the body of Hindus who might
worship in this tewple, nor the body of Hindus generally, could
maintain this action, if the trust weore a private trust. The fact
that the plaintiff apparvently had notices issued to the Hindus
interested could not, in that view, entitle him to maintain the
action alone, on his own behalf, or on behalf of hiself and others,
If this trust was for a public religions purpose, s. 539, Civil Pro-
cedure Code, would still apply, whether the notices required by
8. 80 of the Code had issued or not. I fully agree with my brother
Straight that the ruling in the case of Juwahra v. Akbar Husain
(1) referred to in the order of reference does not govern this case,
That was a case in which a Muhammadan was suing the persons
who, by their act of converting » mosque to purposes other than
religious purposes, had provented him exercising his undoubted
right of using the mosque for purposes of prayer. The case which
appears to me to be practically on all fours with this case is that

(1) I L.R, 7 All 178,
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of Wujid Ali Bhal v. Dianatullak Beg ‘1), and 1 must say, so far
as the facts of that cuse are applicable here, I agree with the
judgment of the late Chief Justice which was concwrred in by
Oldﬁ‘:ld, d.

The passage quoted by my brother Straight from para. 362 of
Mayne’s Hindu Law {8sd ed.! in my opinion correcily lays down
the Hindu Law with regard to trusts in favour of idols, That
passage is elaborated and other considerations are referred to in
subsequent paragraphs.

To put it shertly, whether this trust was a public trust ora
private one, whether the purpose was a public religious or private
or guasi-private religions purpose, in my opinion this suit is not
maintainable as against the appellants to this appeal. From what
1 have already said may be gathered the opinion that I might have
as to whether the suit was maintainable at all: but 1 decline to
express any opinion whether it was maintainable against those
defendants who ave not parties to this appeal. It is not quite clear,
from the form of the reference, whether our opinion was asked as
to the suit being maintainable agaiust all the defendants, or merely.
those defendants who are parties o the appeal.

TYRRELL, J.—1 entirely concur with the opinions expressed by
the learned Chief Justice ; and would add this only that the true
scope and purview of s. 80, Civil Procedure Code, has been laid
down by three Judges of this Court in a chse which was before
four Judges of the Court,—Hira Lal v. Bhairon (2).

Before Sir Jokn Bdge, Kt., Chief Justice, Ar. Justice Straights end M. Justice

) Mahmood,

*FART TIWARL AXD OTHERS (DEFENDANTS) o RAGHUNATH TIWARI AXD A%0-

TUER (PLAINTIFES),

Erchange—Adgreement that if eilher party dvere deprived of land received he
should wveceive other luand—=Suit for specific performance—det XV of 1877
(Limitation det), sch. 1i, No. 118,

In 1871 the plaintiffs and thedefendants exeented & deed wherely they effected an
exchange of certain Iands, and each party ngreed to resist by lagal process or by bringing
(1) I L. By8ALGL () LL.RE,5 All 602, '
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