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count for six months, -and a mortgage of his reversionary in- 188
terest, with inlerest at the rate of b per cent. per month. The ™ Kasnz
Master of the Rolls made a decree for redemption on payment cf&’gi‘é‘im
of the amount advanced, at simple interest at 5 per cent. per =
annum.~ He observed : “ The point to be considered is, was that onusunno
a hard bargain ? The doctrine has nothing to do with fraud. HORM.
Tt has been laid down in case after case that the Court, wherever
there is a dealing of this kind,- looks at the reasonableness of
+he bargain, and, if it is what is called a hard bargain, sets it
aside. It was obviously a very hard bargain indeed, and one
which cannot be treated as being within the rule of reasonableness
which has been laid down by so many J udges.”

This equitable doctrine appears to have a strong application
to ‘the facts of this case, where we have the borrower, a purda-
nawhin lady ; the lender, her own mukhtar, under the cloak of a
benamidar; the security an ample one, as abundantly appears ;
the interest on both mortgages, especially the compound interest
on the latter, exorbitant and unconscionable ;and a purchaser,
with full notice of thesa circumstances.

C. B Appeal allowed.

Solicitors for the appellant: Messrs, Lambert, Petch, &
Shalespeor.

Solicitors for the respondent Kali Prossunno Ghose: Messrs.
Barrow & Rogers,

Tae OFFIG[AL TRUSTEE or BENGAL (PramTirs) v. ERISHNA P. 0*
CHANDRA MOZUMDAR axp orHERS (DEFENDANTS.) Juna 1,

TOn appeal from the High Oourt at Caloutta.] 18,3t 2T,

Appellaie Court, Powers of—Power to vary decres as made in the lower Couyl—
Decrea confined o righls in issus befwesn pariies—=Section 565 of the
Codgof Civil Procedure, 1877,

After the trisl of issues raising the question whether the plaintiff ‘wes,.
or the defendants were, entitled fo zemindari rights in .certain mehals,
decree was made affirming the title of the plaintiff, the ¢vidence in support
of the defendants’ case being discredited, and .the latter were declared by
the decres to be the plnintiﬁ’s under-tenure holders of the said mehals.”

® Present : 8in B, Pmoox, Bz B. P. Oouume, Siz R. Cogom, snd Brn
A. Hornwousk.
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This was modified on appeal by the declarstion-that 'the defendants are
putnidars of the same mouzahs,” )
Held, that if was unnecessary on this appenl to consider whether the

TRUSTEE OF Appellate Court wea right in ite conclusion that the defendents were put-
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nidars; because, upon the case whioh hed been set up for the defendants,
and upon the issucs framed and tried in the lower Court, the Appellate
Court could not properly meke such a decleration : the defendants could
not be in & better position than they would have been in had they claimed
to ba putnidars, in which case an issus as tothat title would have boen
framed and tried.

Section 565 of Act X of 1877 (1) does not enable an Appellate ('ourt to
declars & right in favour of one of the parties, where no issue has been
fixed on the point, and the right has not been set up in the lower Court.

APpEAL from a decree (17th May 1883) of the High Counrt,
varying in certain particulars a decree (80th July 1881) of the
Subordinate Judge of the Pubna district.

The questions raised on this appeal were whether the High
Court was right on the following points, vz, (¢) in making the
declaration on its decree, which in other respects affirmed that,
of the lower Court, that the defendants in the suit were put-
nidars of certain mouzahs of which the plaintiff had bgep)by'
the concurrent décisions of both Courts found to be zemindar,
and entitled to have ‘his name registered as- proprietor under
Beng. Act VII of 1876, the defendants having failed to prove
their alleged title to be zemindars of the same mehals ;and,
(b), in making the direction that the plaintiff (who now preferred
his appeal) should bear his own costs in both Courts. The
appellant, who was the Official Trustee of Bengal, represented
the interests of the creditors of N. P. Pogose, who had by pur-
chase become enmtitled to the zemindari interest in fifteen
‘mouzahs, forming a separate revenue-paying mehal named Bhan-
guria, in the Pubna district,

Mehal Bhanguria formerly belonged to Azimuddin - Chaodhrd,
by whom it was conveyed to his wife, Najam-ul-Nissa Khatun,
now deceased. N. P. Pogose purchased from her, and as assignee
in trust for his oreditors, the present appellant obtained an oidet
for possession.of the melial in execution of a decree, Afterwards
the present respondents, who were not parties to the above order,

(1) This scotion Is identioal with s. 565 of Act XIV of 1882.
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applied to the Deputy Collector, under Beng. Act VII of 1876 188
to have their names registered as proprietors of villages included ~ 1ma
in Mehal Bhanguria. To this application objections were filed by mororts
the present appellant, who alleged that the applicants were BENGAL
dependent talukdars, and not zemindars, and that they held only Reismua
CHANDRA
a subordma.te interest in the mouzahs. MOZUMDAR,
Both the Deputy Collector and the Collector, however, the
former on the 81st December 1878 and the latter on appeal on
the 27th March 1879, made orders disallowing these objections
on the part of the Official Trustee, and granting the application.
The Official Trustee thereupon sued the defendants in the
Court of the Subordinate Judge of Pubna. Setting forth his
title to the zemindari right, through Pogose, in virtue of & bil
ewae hibba, obtained by the latter from the previous owner, he
alleged that he had obtained possession with the aid of the Oivil
Court. The orders made by the Deputy Collector and Collector
in 1878 and 1879 had been obtained upon the production of
false evidence, viz, two fabricated %obalas purporting to have been
executed on the 8th and 15th of Cheyt, 1207, respectively. The
only rights in the mehal which the defendants in fact had were
to remain in possession of certain mouzahs therein on payment
of rent to the zemindar ; this being in virtue of their having
acquired, therein, from the plaintif’s predecessor in estate, Azim-
uddin Chaodhri, “ ordinary subordinate jimmadari rights” The
Phaintiff asked that the kobalas might be set aside as false and
fabricated ; that the orders above mentioned might not receive
effect, but that his right as zemihdar to have registration of his
name under Beng. Act VII of 1876 might be declared, and that
hemight receive his costs with interest. The defendants having
denied the plaintiff’s title, and asserted their own, the Subordinate
Judge, Babdo J. K. Chsitterjee, fixed issues, among others, as to
the genuineness of the kobalas as to the plaintiff's zemindazi
right; ¢ and as to whether the defendants were “ jimmadari under-
tenure ‘holders,”. or zemindars of the d1sputed mehsls,
He summed up his conclusions as follows
« Under these circumstances, I hold that both the Zobalas are
not genuine documents, and they were.never acted upon, and
they seem to me to have been forged by the défendants for the’



242

» 1888

THE
OFFICIAL
TRUSTEE OF
BENGAL

o
ERIsanA
CHANDRA
MOZUMDAR,

THE INDIAN LAW REPORTS. [VOL. XI1.

purpose of establishing their zemindariright over the disputed
mehals which they hold as under-tenure-holders under the plaintiff
and his predecessors. I, on a careful consideration of the evi-
dence, find that the plaintiff has satisfactorily proved that the
defendants held these disputed mehals as under-tenurg-holders
under the plaintiff's predecessor Azimuddin Chaodhri, and paid
their putni rents to the said Chaodhri up to the year 1279 B,S,
(1872-78), and I also find that the plaintiff has proved that he is
the zemindar of disputed mehals by virtue of his purchase and de-
cree, and he has been in possession of them by paying Government
revenue to the Collector for the disputed mehals. On the other
hand, the defendants have totally failed to establish that they
purchased the zemindari right of the disputed mehals from the
plaintiff's predecessors and their co-sharers, or that they ever paid
Government revenue to the Collector. I, therefore, hold that
the defendants are not the proprictors of the disputed mehals
but under-tenure-holders or putnidars under the plaintiff, and
therefore their names should be removed from the Collector’s
register, because the Collector was wrong in registering the
defendants’ names as proprietors of the disputed mehals. After
considering all the circumstances and evidence in this case I come
to the clear conclusion that the plaintiff is entitled to get a de-
claratory decree by establishing his zemindari right in the disputed.
mehals, and the present suit is not barred by ‘general limitation,
because the plaintiff has proved his possession within twelve years
before the institution of this suit; and I also hold that both the
kobalas and the Collector’s namjari order are liable to be set
aside.”

The decree followed this judgment with costs,

On appeal, the High Court (MoDoNELL and ToTTENEAM, JJ. )
altered the decree upon the points above mentioned, declaring the
defendants to be putnidars and directing that each party should
pay their own costs.

- Mr, E. Macnaghten, Q.0., and Mr. J, T. Woodroffe, for the appel-
lazit, argued that the decree in respect of the declaration that the
deferidants wére putnidars, was wrong on two grounds: First, ‘as
no issue a8 to this right on the part of the defendants had been
framed, and as it had not been set up in the first Court, the High
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Court had no power to import it into its decree. Secondly, the 188
declaration that the defendants were putnidars was incorrect;  Tum
their being putnidars was inconsistent with their having attempted T
to establish, (an attempt which they had made by producing false B\wsn.
evidence), their rights as zemindars, Also the High Court’s dis- RRrsaENA

OEANDRA
cretion as to costs had been rightly exercised. MOZUMDAR,

Mr. J. Grakam, Q.C., and Mr.. R. V. Doyne, for the respon-
dents, argued that the variation made by the High Cowrt in the
decree of the Court below was warranted by the facts thab
appeared on the record, and was permissible as a matter of
procedure. Practically, the High Court was acting so'as to prevent
future litigation by giving the Court's final determination on the
relative position of the parties, The evidence, and the language
of the judgment of the first Court, were in no way inconsistent
with the case that the defendants were putnidars. _

Reference was made to s, 565 of Act X of 1877.

Counsel for the appellant wers not called upon to reply.

Their Lordships’ judgment was delivered by

Sir R. CoucH.—The appellant brought a suit in the Court
of the Subordinate Judge of Pubna against the defendants,
alleging that the whole of 156 mouzahs named in the schedule
"to the plaint was the zemindari right of the late N. P. Pogose,
and having obtained possession with the aid of the High Court,
the appellant, as the Official Trustee appointed under the orders
of'the High Court, was entitled to and possessed of the same.
And he prayed the Court to get aside an order of the Deputy
Collector of Pubna, dated the 31st December 1878, and ‘a sub:
sequent order of the Collector, dated the 27th of March 1879,
for registration of the defendants’ names with reference to the
mouzahs, 'and to pass a decree for registration of his ndme, after
cancelling the registration of the defendants' names, "in zemin~
dari right.  He also asked the Court to set aside, as. fa.bncated
and fraudulent, two false kobalas, which purported to have been
executed on the 8th and 15th Cheyt 1207. '

‘The sait was occasioned ' by the proceedmgs of the defendants
tinder Act VII of 1876, who applied for the registration of their
names as proprietors of certain specific portlons of ‘the esta.te
comnosed of these mouzahs.' and - produced in smobort of
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the spplication the kobalas referred to. The appeliant |
objected, and asserted that they were dependent talukdars,
and consequently were not entitled to have their names registered, .
but the Deputy Collector overruled the objections, and ordered
the names to be registered as applied for. This order was on an
appeal affirmed by the Officiating Collector of Pubma. The
defendants in their written statements relied upon the kobalas,
and claimed to be co-sharers in the zemindari, Issues were
framed, of which it is now necessary to notice only three. They
were :— 8th. Whether the defendants’ kobala deeds are genuine
or collusive; if so, whether they are liable to be set aside. 9tk,
Whether the plaintiff is in possession of the disputed mehals
as zemindar or not. 10£h, Whether the defendants are jimmadar
under-tenure-holders or zemindars of the disputed mehals”
The last issue seems to have been put in this form in consequence
of o statement, in the plaint that the defendants had acquired
from the plaintiff's predecessor ordinary subordinate jimmadari
rights, but the question raised by it was whether the defendants
were zemindars, The Subordinate Judge decided that both the
kobalas were forged, and said that they seemed to him to have
been forged by the defendants for the purpose of establishing
their zemindari rights over the disputed mehals, which they beld
as under-tenure-holders under the plaintiff and his predecessors,
He made a decree in these terms: ¢ That this suit be decreed,
with costs, ofter establishment of the plaintiffs zemindari

_ tight to the disputed mehals ; t}_mt the defendants be declared

to be the plaintiff's under-tenure-holders of the said mehals;
that the false kobalas and: the Collector'’s order for registration
of name be set gside; that the plaintiff is entitled to register his
name to the disputed mehal in place of the names of the defen-
dants in the Collectorate register,”

The defendants appealed to the High Court, and, amop othgr
grounds of appeal, said the Court below ought: to have held op
the evidence that the defendants were part owners of the zemin-
dari; and not mere under-tenure-holders, and that, at any rate, it
ought not to have.made a decree in favour of the. plaintiff, leav-
ing the status and rights of the defendants wholly undefined..
The High Court agreed with the Subordinate Court, that the,
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Jobalas were not genuine, and that the plaintiff was entitled to be
registered zemindar; but they went on to say: “ The learned
Advocate-General wishes us simply to declare that the plaintiff
is entitled to be registered as zemindar of the property in question
to the exclusion of the defendants, and invites us to say nothing
as to the status of the latter. But we are certainly not disposed
in any view of the plaintiff's case, to leave the defendants ab his
mercy, or to leave him the power of treating them in any future
suit as the holders of ordinary subordinate jimmadari rights in
these mouzahs, as he has described them in his plaint, or as unde-
fined under-tenure-holders, as the lower Court has pronounced
them to be. On the contrary, we are of opinion that, even should
we feel bound to hold that the defendants’ rights in these
mouzahs fall short of absolute proprietorship, as to which techni-
cal proofseems alone to be wanting, their status iz shown, even by
the evidence adduced by the plaintiff, to be.at the very least as high
as that of putnidars and one which cannot now be disturbed.” The
decree was: “It is ordered and decreed that the decree of the
lower Court be set aside, and in lieu thereof it is ordered and
decreed that the plaintiff is entitled to have his name registered
as gemindar in lieu of the namey of the defendants, under Beng.
Act VII of 1876, in the Collectorate of the district of Pubna,
in respect of the mouzahs mentioned below, and that the defen-
dants are putnidars of the same-meuzahs” And each party was
ordered to pay his own costs in that Court and in the Court below.

The plaintiff has appealed to Her Majesty in Council against.

248

1885

T
OFFICIAT
TRUSTEE ©F
BeNGAL

.
RRISHNA
CHANDRA
MoZUMDAR,

the declaration that the defendants are putnidars. The High.

Court founded this declaration upon certain statements in the
documentary evidence which had been put in by the plaintiff,
Their Lordships do not think it necessary to considerwhether they
were right in their copclusion that the defendants were' putnidars
becansg they are of opinion that upon the case which had baen
set up in the defence, and the issues which had been framed and
tried by the lower Court, the High Cowrt could not properly
make such a declaration., The defendants had not claimed to be
putnidars, but had set up a false claim to be-zeminders, and had
attempted- to prove it by forged deeds, and they ought certainly
not to be in & better position than they would have been.in if
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they had brought a suit to have a declaration of their title.ng
putnidars, in which case an issue 83 to that title would have beey
framed and tried by the lower Court. The proceedings in thig
guit were reguln.ted by Act X of 1877, and their Lordships do:
not find any provision there which would suthorize the- Appellate
Court to do what has been done in this case. Section 565, which
enables the Appellate Court in some cases to determine a queg.
tion of fact upon the ovidence then on the record, cannot apply
where the case has not been set up in the lower Court. Theiy
Lordships are, therefore, of opinion that the decree of the High
Cowrt should be varied by striking ont the declaration that the
defendants are putnidars of the mouzahs and the order as to costs,
and ordering that the defendants do bear the costs of the suit
in the High Court and the lower Court. They will humbly
advise Her Majesty accordingly, and the respondents will. pay
the costs of this appeal.

C. B Decree varied,

Solicitors for the appellant: Messrs, Lawford, Waterhouse &
Lawford.

Solicitors for the respondents: Messrs, Watkins & Lattey.

APPELLATE CIVIL,

Before My. Justice Figld and My, Justice Grant.

DROBOMOYEE: CHOWDHRAIN (DEreNpint) v. SHAMA CHURN
CHOWDHRY (PLAINTIB'F) AND oTHERS (DEFENDANTR).®

Hinde Law-~Adoption—TVested eslate divested by adoption—Power to adoy!,

4, » Hindu, having sucoseded tolhis father's estote died unmarried,
leaving him gurviving his fathers mother 8. snd his step-mother N
After 4's death, N, under a power from her husband, adopted B as a
gon to 4's father.

Sembls, that the adoption did not divest the estate of 8. in whormed's estats
bad vested on bin death. -

" ® Appeal from Appellate Docree No. 2719 of 1888, against the deores of
Baboo.Jiban Kristo Cheterji, Rai Bahadur, Subordinate' Judge of Pubinu
and Bogra, doted the 15th of August 1888, affirming the decree of Babgn
Aghore Chundva Hagta, Extra Munsiff of Nawabgunge, dated the 10th of
April 1882,




