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decree of the lower Court, dismiss the suit with costs inp both the . 1838
Courts. Ramen
Srrateut, J.—I am entirely of the same mind. ‘ BM
Appeal allowed, Mr;g:;a:r
Before Mi. Justice Straight and 3ir. Justice Brodkurst. : JII&SS‘}.

uly

KIAM-UD-DIN AND ANOTHER (PLAINTIFFS), . RAJJO AND sAxorner {DEFEND-
ANTS). ¥ :
Aceount stated—Hy pothecation-bond for the amount due—Obligor preventing regis-
tration of bond by denying evecution—Suit on account stated—Civil Procedure
Code, s. 5386—Small Cause Court suit.

For the purpose of determining whether o second appeal lies or is prohibited by
8. 586 of the Civil Procedure Code, what must be looked at is not the shape fn which
*the case comes up to the High Court, buti the shape in which the suit was origiual‘ly
ﬁxstituted in the Court of first instance.

The plaintiff sued (i)~for registration of a hypothecation-houd executed by the
defendant, (ii) in the alternative for recovery of the amounst of the Lond upen an
account stated. The defendant denied execution of the bond, and that she had had
any dealings or stated any account with the plaintiff. The Courts below disallowed
the first claim as barred by Ihmitation, and disallowed the second on the ground that
‘the bond had effected a novation of the contract implied by the statement of accounts.

Held that under the eircumstances of the case the plaintiff was entitled fo resort
to the account stated and sue thereon. Sirdar Kuar v. Chandrawati (1) distinguished.

Where two parties enter into a contract of which registrotion is necessary, it is
essential that each should de for the other all that is requisibe towards such regis-
tration. .

The facts of this case are sufficiently stated in the judgment
of Straight, J. :
Mr, Hamidullah, for the appellants.
Munshi Madho Prased, for the respondents.

Srrateur, J.—This was a suit hrought by the plaintiffs for fwo
reliefs ; the first was for the registration of a bond, purporting to
be a hypotheeation bond executed by Musammat Rajjo Bibi, defend-
ant, for the sum of Rs. 247-8-6; the second relief asked was,

# Socopd Appeal, No. 504 of 1887, from a decreo of Munshi Monmehan Lal, Subor-
dinate Judge of Azamgarh, datéd the 17th December, 1886, confirming s decres of
Manlvi Mubammad Amin-ud-din, Munsif of Muha-mma.dabad, dated the 27th Augasty
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in the event of the registration of that document being refused, for
the recovéry of that amount of money upon an account stated. The
first Court dismissed the plaintifi’s claim upon the greund that, as
to the registration, the suit was barred by limitation ; and apoen the
authority of the case of Sirdar Kuar v. Chandrawati (1) further
held that the plaintiffs could not recover upon the account stated,
because there had been a novation of contract by the execution of
the bond with a fresh promise to pay ; and the plaintiff not being
able to producs the bond or to maintain a snit upon it by reason
of its being unregistered, and the registration having been refused,
the claim upen the account stated fuiled.

The plaintiffs appealed to the Subordinate Judge solely in res
gard to the view expressed by the first Court upon thislatter point ¢
and the Subordinate Judge in regard to it adopted a similar view
to that expressed by the Muasif,

~ T'rom that decision of the Subordinate Judge the second appeal
before us is preferred to this Court, and a preliminary objection is
taken by Mr, Modlho Prasad on the part of the respondent, that
the suit being in the nature of a Small Cause Court snit, no second
appeal lay from the decision of the Subordinate Judge. I overrule
that contention of Me. Mwhs Prased. In my opinion, for the
purpose of detarmining whether a second appeal lies or is prohi-
bited by s. 586, what must be looked ab is not the shape in which
the case comes up in appeal to this Conrt, but the shape in which
the suit was originally instituted in the Court of first instance.

Tt was then contended on behalf of the appellants that the dect»
sion of the Subordinate Judge afirming that of the Munsifis wrong 3
and [ 'am clearly of opinion that this isse, The ruling relied on by
him is wholly inapplieable to this case, and both the lower Courts -
bave proceeded upon a misapprehension of the scope and fneaning of
that ruling. In that case it was admitted on both sidea that there
was a bond hypothecating immoveable property as collateral secur-
ity for the account stated. Therefore, there was a clear andsspecific
coniract admitted between the parties which superseded alfogether

(1) I. L, B., 4 AlL 330,
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any contract or obligation that might be assumed from the wmere
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_statement of accounts between them. Baut in the present case the Kuaepu

fact is wholly different ; because lieve the defendant denied not
only the execution of the bond, but that there had been any deal-
ings between herself and the plaintiff or that any account had been
stated. As I pointed out in the conrse of the argumeant, if such a
contention as that which is now put furward upon the other side in
support of the judgments of the lower Courts, were to be allowed,
these plaintiffs would be absolately withont remedy, becanse assam-
ing there to have been a contract, then the plaintiffs would have
been defeated by the action of the defendant in denying the exc-
cution of the bond and so preventing registration, and if there was
an account stated, then the plaintiffs could not sue upon it, because
‘the esistence of the bond would prevent them {rom deing so.
‘But we cannot allow the defendant to take advantage of her
own fraudulent conduct in preventing registration of the bond
and to say that in that bond was repr esented the contract which
superseded that which is to be inferred” from the statement of
accounts, In my opinion where two parties enter info a contract

of which it is an essential incident tbat, ia order to pive legzﬂ‘

effect to that contract and to enable the one party to enforca if
against the other, the registration of the instrument embody-
ing such contract is necessary, it is essential that each shounld
do for the other all that is nesessary towards securing the regis-
tration of the instrument which the law requires.  Therefore
I am of opinion that the plaintiffs are entitled to resort to their
second relief and to bring their claim against the defendants upon
" the account stated. That heing so, this appeal is decreed, the
decision of the lower appellate Court being reversed the case will
*be returned to that Court for restoration to the file of pending
appeais and disposal according to law. In dealing with the appeal
it will be for the Subordinate Judge to determine whether  thera
is evidence sufficient upon the record to enable him to deal with
the question befsween the plaintiffs and the. defendants with xeuard
to the account stated If there is evidence, he must.deal with the

- case himself ; if there is no evidence, “or if there is no sufficient
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evideuce, then he must pursue the procedare laid down for his
guidance in the Civil Procedure Code. Costs of this appeal will
be costs in the cause,

Brobruast, J.—1I concur,
Cause remanded.

FULL BENCH.

Before Sir Joka Bdge, Kt., Chief Justice, Mr. Justice Stroight, and Mr. Justice
Tyrrell.
KULWANTA (DECREE-HOLDER), o MAHABIR PRASAD AND ANOTHER
(JTDEMENT-DEBTOR).
Stamp— do'zl rt-feo—RSecurity-bond for costs of appeal—det I of 1879 (Stamp Act),
sch. iy No. 18—dct FIL of 1870 (Couri-fees Aet), sch. ii, No. 6.

Held by the Full Bench that where a bond is given under the orders of a Court
as security by one party for the costsof another, it is subject fo two duties—(a) an
ad valorem stamp under the Stamp Ach, art. 13, sch. i, (3) a court-fee of eight annas
under the Court-fees Act, art. 6, sch. ii.

In this case, Straight, J., made the following reference to a

« v s #
Division Bench :—

“This is a question of stamp reported to the Court by the
Registrar under the following circumstances :—Musammat Kal- -
Wanta,v the appellant in this Court, was required by an order to
find security for the costs of the respondent in the event of her
appeal failing, and, in pursuance of that order, she has filed two.
security-bonds, one for Rs. 433-5-4, and the other for Rs. 866-10-8,
and they are severally stamped with the court-fee stamp of eight
annas. The Registrar’s attention being called to the instrunment,
and the stamps affixed upon them, has reported the matter to the
Court in terms of his order of the 8th of the present menth, and
the matfer has' come before me for disposal. The Reglstrar has
referred to. an opinion expressed by this Court in the year 1881,
wkich was given by four of the then Judges of the Court, expresg-
ing certain views with regard to art. 13, sch. ii. of the Stamp
Act, and to art. 6 of the second schedule of the Court- fees Act.
In that opinion it would appear that a view expressed hy Jackson,

J., in Soonjharee Koonwur v. Ramessur Pandey (1) was adopted ; and
(1) 5 W. B, Mise, 47,



