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limitation. My hrother Knox and I, in common with the learned
Chief Justice, are agreed that where a question of this kind is not
specifically takeu in the memaorandum of appeal, involving as it does
primarily a matter of Court-fees and the other incidental inguiries
that necessarily arise in regard thereto, it should not be entertained.
That being 50, we have to consider whether there is any ground for
this appeal. The learmed pleader has not seriously contended that
the finding of the learned Judge that the plaintif-appellant was
never in possession of the property to which he seeks a declaration
of his title, is not strongly in favor of the view that the plaintiff
had no title in respect of which he could claini to have a declaration.

The appeal is dismissed with costs,
Appeal dismissed.
Before Sir Joln Edge, Et., Clief Justice, Mr, Justice Straight and Ar. Justice
Makmood.

TULSA (Prarymier) oo KHUB CHAND (Dzrewpasr).®

Blortgage— Prior and subsequent mortguges—Rights of persons advancing
enoney to pay off @ prior mortgage—Suit to sell morigaged property under mort-
gage—Form of decree fo be given.

Where in a suit to bring eertain immovable property to sale under a mortgage
it was found that the predecessor in intevest of one of the defendants had advanced
money upon a mortgage of the same immovable property in order to save a portion
thereof from sale under two prior mortgages : feld thut such defendant was entitled
to the benefit of the payment so made, and that the proper decree in the suit should
be that the plaintiff could only bring that portion of the property in suit to sale on
payment to the said defendant of the money advanced as aforesaid, with interest
from the date of payment to the date of the receipt of the firal decree by the Court of
first instance together with proportionate eosts ; such payment to he made within 90
days from the ascertainment of such amount and the receipt of the final deerce by
the Court of first instance; otherwise the plaintiff to be absolutely debarved from
211 right to redecm thid partienlar portion of the property anortgaged.

The facts of thiy case are fully given in the judgment of
the Court.

Pandit Sundar Lal and Babu Durga Charan Banerji, for the
appellant, ‘

# Second Appeal No. 1141 of 1888 from a decrce of H. I'. Evans, Bsq., District
Judge of Aligarh, dated 23rd April 1888, reversing a decree of Babn Abinash Chan-
dar Banerji, Subordinate Judge of Aligarh, dated Gth October 1885,
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Babu Jogindro Nath Chandlrs, for the respondent.

Epem, C. J, and Stratent, J.—The suit- out of which this
second appeal has arisen was brought on the 8th of February 1882,
by Khuly Chand against Musammat Tulsa and Bhupal upon an
hypothecation hond which had heen executed by Bhupal in favour
of Khub Chand on the 15th of June 1872, and by which Bhupal
lad hypothecated, amongst other things, his ancestral zamindari
share of 1 hiswa, 6 biswansis, 164 kachwansis in mauza Salempur,
Pivonda. The plaintiff by his suit sought to bring the mortgaged
property to snle.

We are not concerned with the case of Bhupal. Heis not a
party to this appeal. Musammat Tulsa defended the suit as to 15
hiswansis of the 1 biswa, 6 biswansis, 162 kachwansis zamindéiri share
on the ground that she bad a prior Jien, The circumstances upédn
which her claim of lien depends are as follows :—

By two bonds, dated respeetively the 22nd of Decemher 1865,
Bhupal had hypothecated the 15 biswansis in question to Desraj,
Desraj died, and after his death his widow and his son, Khub Chand,
obtained on those Londs decrees for sale of the 15 biswansis share,
The sale was fixed for the 20th of July 1877. 1In order to satisty ﬂle
amounts of those decrees and thus save the 15 hiswansis from sale,
and for other purposes, Bhupal, on the 10th of July 1877, horrowed
Rs. 1,200 from Baldeo Das, and, in consideration of the moneys
advanced, esecuted on that date a hond in favor of Baldeo Das
hypothecating his proprietary rights in the zaminddri ghare of 1
iswa, 12 hiswansis, which included the 15 biswansis in question. I

- was expressly stated in 1he bond of the 10th of July 1877 that the

Rs. 1,200 was borrowed partly to satisfy those two decrees, On the
12th of July 1877, Bhupal, out of that Rs. 1,200 paid into Cowrt,
in the one suit, Rs, 204-4-6, and in the other, Rs. 295-11-6, in all
Rs. 500, and thus satisfied the two decrees and saved the 15 his-
wansis share from sale. Baldeo Das died before the commencement
of the suit. His widow, Musammat Tulsa, has vested in her such
rights and interests as Baldeo Das acquired by the mortgage of the

10th of July 1877.
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On the above facts the Subordinate Judge dismissed the plain-
{i{P’s claim to ‘have the 15 Liswausis share brought to sale. On
appeal the District Judge set aside that portion of the decree of the
Subordinate Judge which exempted the 15 hiswansis share from sale
and decreed their sale, but provided thab a sale of the 15 biswansts
share should only he resorted to in the event of the proceeds of a
sale of the balance of the 1 biswa, 6 biswansis, 163 kachwansis, that
18, 11 biswansis, 16§ kachwansis, Deing found insufficient to dis-
charge the amount due to the plaintiff under the mortgage of the

16th of June 1872, The defendant, Musammat Tulsa, has
appealed,

My, Durge Charan Banerji for the appellant and My, Jogindro
Nath Chaudbri for the respondent respectively cited many aunthor-
ities, all of which, with one exception, lhave heen considered, since
this appeal was argued, in the Full Bench case of Matadin v, Kozim
Lluscin (1), The exception was an unveported decision of this
Court of the 27th of March 1588, in the case of Musamiat Deve
Kuar v. Bhojraj and Debi Sahat.

M. Jogindro Nath Chaundlri contended that the veported cases
velied upon by Mr. Durga Charan Banerji were not in point, as
they were cither cases in which a mortgagee had subsequently to
his morbtgage acquired the equity of redemption, or cases in which
a purchaser of the equity of redemption had redeemed a mortgage.
As to the nnreported case he admitted that it was in point but

contended that it was not.supported by aunthority. He pointed out.

that it was Bhupal and not Baldeo Das who on the 12th of July

1877 paid the Rs. 500 into Court in satisfaction of the two decrees, .

and contended th;xt if it was the intention of Bhupal and Baldeo
Das that the prior liens should be kept alive as shields for Baldeo
Das, Baldeo Das would have obtained an assignment of the two
decrees. The District Judge had in his 311dgment referred to the

case of Mohesh Lal v. Rohent Bawaen Das (2), and applied i hy
‘rh awing the inferences which their Tordships of the Privy Council
Arew on the facts of that. case, pointing out, however, that there

(1)L L. B, 10 All, 452, (2) L. B, 10L A, G2: s . LLE. 9 Cole. 961,
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was in that case no intermediate incumbrance, In our opinion that
fact made the case of Mokesh Lal v, Mohant Bawan Das inappli-
cable to this case. In that case their Lordships of the Privy Coun-
oil, after referring to the rule enunciated by the Master of the Rolls
in Adams v. dngell (1), are reported (at page 71 of the Report) to
have said :—< applying that xule to the present case, it must he pre-
sumed, in the absence of any expression of intention to the contrary,
that Mangal, who, when he borrowed the money to pay off Liachmi
Narain’s mortgage, claimed to be the owner of the estate and was
stated on the face of the bond to be so, intended that the money
should be applied in paying off that mortgage, and in extinguishing
the charge, there being no intermediate incumbrance.”

Tt is obvious to us that if there had been in that case an inter-
mediate incumbrance their Liordships would not have held that there
must have been any such presumption, and that they would have
held that there must, unless the contrary appeared, have heen the
opposite presumption. The judgment of their Lordships of the
Privy Couneil in Godul Doss Gopal Doss v. Ram Buw Seochand (),
appears to place that question beyond doubt,

In this case it was clearly to the interests of Bhupal and Baldeo
Das that the liens created by the mortgages of 1865 and 1869 and
and the decrees upon those mortgages should not be destroyed
but should continue for their respective benefits as shields against
the mortgage of 1872, There is nothing to show that in satisfying
those decrees Bhupal or Baldeo Das intended to destroy those liens,
Indeed the contrary may be inferved from the statement in the

. hond of the 10th of July 1877, to which we have referred.

The observations of their Lordships on ZTowlmin v. Steere (8)
reported at page 133 of L. R. 11 1, A., show that no inference
is to be drawn from the fact that there was no formal transfer of the
decrees of 1877 and no intention to keep the liens alive ever formal-
ly expressed. In Gokul Doss Gopal Dossv. Bam Buaz Seochand 4,
their Lordships of the Privy Council are reported (at p. 134) to have

(1)L. R, 5 Ch, D. 34, (8) 3 Mer,, 210,

(L R.111 A 126, 5 ¢. L LR, 10 AR TS "
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said :— The ordinary rule is that a man having a vight to act in
either of two ways shall be assumed to have acted according to his
interests. In the familiar instance of a tenant for life paying off a
charge upon the inheritance, he is assumed, in the absence of evi-
dence to the contrary, to have intended to keep the charge alive, It
cannot signify whether the division of interests in the property is ly
way of life estate and remainder or by way of successive charges.
In cach case it may be for the advantage of the owner of a partial
interest to keep on foot a charge upon the eorpus which he bas paid.”

Such protection as justice, equity and good conscience, according
to the passage just quoted from the judgment of their Loxdships of
the Privy Council) as applied to the facts of this case, affords to
Bhupal or afforded to Baldeo Das, Muspmmat Tulsa, as the repre-
sentative of Baldeo Das the mortgagee of 1871, is entitled to.

The plaintiff, so far as the 15 biswansis are concerned, did nat
admit Musammat Tulsa’s right of lien ; what he asked was that the
15 Liswansis should he sold. He has not made out a case for the
valief which he asked. We, however, have come to the conclusion
that the plaintiff should have a decrce entitling him to lring the 15
biswansis share to sale upon payment to Musammat Tulsa of the
Rs. 500 and interest at the rate of 6 per cenbum per anwum thereon
with proportionate costsin all Courts, Applying the analogy of the
Transfer of Property Act, we allow the plaintiff 90 days from the
date when the amount of the principal sum of Rs. 500 and the in-
terest thereon caleulated at the rate of 6 vupees per centum per annum
from the 10th of July 1877 to the date of our decree has been
ascertained and owr final decree has been received in the Court of

first instance for payment of such principal and interest with the’

proportionate cofts of this suit in all Courts. If the puyment e

not made within sdch 90 days, this suit will stand dismissed with

costs, so far as the claim to bring to sale the 15 hiswansis is con-

corned, and the plaintiff will be absolutely debarred of all rights to

rvedeern the 15 biswansisin question. To that extent we vary and

modify the decree helow, As the plaintiff did not seek the proper
80
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rolief and sheolutely dented Musammat Tulsa’s right of lien, we do
nok allow him any costs as ngainst Musammat Tulsa,

Mamoon, §,—~I agree entirely with the fivst portion of the
judgment delivered by the learned Chief Justice, namely, the por-
tion which ends where the decree in the case hegins. I also agree
with him as to the latter portion of the judgment so far as it deals
with the decres to he made in this ease, hecanse I understand that
the learned Chicf Justice and my brother Straivht ave of opinion
that the judgment of the majority of the Ifull Bench of this Court
in Beeond Appeal Mo, 1210 of 1888 requires sich a decree. T am
bound by the wajority of this Court, and I therefore agree alzo in the
devretal order.

Diecree RModificd.,
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