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Before Mr. Justice StraigJit and Mr. Jvslice Knox,

RAM KLSHEN UPADHIA (PiAisa-mO v. DIPA UPADHIA (Dependant.)- 

Second appeal—J?la% yaisecl at the liean,Kj ivliich ivas not talcen inihe uieinoraii- 
diiin of ajijpeal— Fractice,

A plea tliat tlie meuioraiidura of appeal in tLo lower fippellato Court was insuffi­
ciently stamped, and tLat such deficiency was not ma.de good witliiu the period o£ 
JiiiiiUitioii is not a pica which can Ije raised at the hearing of a second appeal} when 
it ha!3 not been taken in the meuioraudum of appeal.

Tlie pkintiff-appellaut claimed a declaratiou o£ rig'lit and main- 
teuaiice o£ possession in respect o£ a certain zamindari share b y  
cancelment o f  certain Settlement Courtis decisions, H e obtained a 
decree in tlie Court o f  first instance. The defendants appealed 
and the Court of appeal (the Subordinate Judge), finding' that the 
plaintiff;-respondent had been out of j)osscssion for more than tw elve 
3^ears before suit, decreed the appeal and dismissed the pdaintifl'^s 
claim. The plaintiff then appealed to the H igh  Court^ and there 
a, plea was sought to be raised in his behalf which had not been 
tahen in the meinorandtini o f  appeal^ namely, that the defendant's 
memorandum of appeal in  the lower appellate Court had not been 
properly stamped, and that the deficieney in stamp had not been 
made g-ood withiii the period o f limitation,

M r. / .  Shiieoii, for the appellant.

The lienable M r, SjMnhie, for  the respondents.

Sthaighi'; j .  (IvnoXj J. concurring). I  have had an opportunity  
o f consulting' the learned Chief Justice upon the cpestion  raised by  
the learned pleader for  tlie appellant which was not taken in his 
memorandum of appeal; vis,, that by  reason'tif the fact that the 
memorandum of appeal presented to the appelkte C ourt was insuffi­
ciently stani])ed on the date upon w hich it was presented^ there was 
no appeal at that time before the Court, and the subsequent pay­
ment o f  the deficiency did not cure the defect and save the bar o f
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* Second Appad ifo 42-i of ],889 from a dcerce of Uai Lalta Prasad, SiAordinata 
Judge of Ghaxipur,, dated the lltli January 1889, rem-aing ii decree of Maulvi 
Muliammad Abdul Gliafur, Muiisif of Ballia,- dated lOfck Hovember 1887,
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lim itation. M y  brother K n o x  and I , in com m on with the learned 
Chief Justice, are agreed tliat where a question ol; this Idnel is not 
specifically taken in tlie mem orandum of appeal, involving as it does 
prim arily a matter o f  Court-fees and the other incidental inc^iiiries 
that necessarily arise in regard thereto, it slionld not he entertaiueth 
That heing so, we have to consider whether there is any ground for  
this appeal. The learned pleader has not seriously contended that 
the finding o£ the learned Judge that the plaintiff-appellant was 
never in possession o f the property to w hich he seeks a declaration 
o f  his title , is not stron gly  in favor o f  the \dew that the plaintiff 
had no title in respect o f  w hich he could  claim  to have a declaration. 
The appeal is dismissed w ith  costs*

A ppeal dismissecL

1891

before Sir John iSdge, Kf., Chief Jmtice^ Mr. Jiistiae Stfaiglit and Justice
MaJimood.

TULSA (Piaijttiet) v . KHUB CHAND (Dee'Endakt).'̂ ^
Mortgage— JPrtor and subseq^aeni mortgages— MigMs of persons advancing 

money to fa g  o ff a p rio r  mortgage— SvAt to sell mortgaged ;^ro^ertg under mort­

gage—Fo rm  of decree to le given.

Where iu a suit to 'brmg certaiu immovable property to sale Tinder a mortgage 
it was found that tlie predecessor in interest of oue of tlie defendants had advanced 
money upon a mortgage of the same immovable property in ordev to save a portion 
thereof from sale under two prioi* mortgages : held thtit such defendant vviis entitled 
to the benefit of the payment so made, and that the jjroper decree iu the suit should 
he that the plaiutifl; could only bring that portion of the property in suit to sale on 
payment to the said defendant of the money advanced as aforesaid) -witli interest 
from the date of payment to the date of the receipt of the fiual decree hy the Court of 
first instance together with proportionate costs ; such payment to he made witliin 90 
days from the ascertainment of such amount and the receipt of the final decree hy 
the Court of first instance; otherwise the plaintiff to he ahsolntely debarred from 
all right to redeem tliî  particular portion of the property mortgaged,

The facts of this case are fu lly  g iven  in  the judgm ent o f 
the Court.

Pandit Smidar L a i  and Bahu D urga Char an Bcm erji, for  the 
appellant.

* Second Appeal No. H41 of 1888 from a decree of H. E. Evans, Esq., District 
Judge of Aligarh, dated 23rd April 1S88, reversing a decree of Babu Abinash Chan- 
■day Banerji, Subordinate Judge of Aligarh, dated Gfch October 1885.
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