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to  the contra iy . However, tliat does iiofc assist us to  answer tliis 
question. W e  ave not aware c£ any autliority ia  India 
eDa1>les ns to decide that tliere is a riijlit iu the landlord or a ri«‘hto . o
in  the tenant by general custom to the fallen Yv’ o od  o f self-gi’ow ii 
trees. In  our opinion a person tvIio Ijrings his suit; clainiirig' that 
the fallen  timber o f  self-groTrn trees within an occnpaney-holding' 
belongs to hini must pro ’re his right hy sliowing’ a general CTistom 
o f  the district^ a particular custom  of the villag'e, or a contract 
w hich  gives him  the right. In  this case there was a •'icajih-ul-ar::  ̂
The learned Officiating D istrict Judge did not consider that that 
%od}ih-ul~arz could he treated as satisfactory evidence. W e  do ]iot 
intend to decide whether i t  can or not^ but we merely point out that 
it  was a todjih-ul-arz made as long  ago a i  1867, and that it  should 
be a question possibly fo r  the consideration o f  the D istrict Judge 
wheat cffect should be given, to  the ■wdjib-id-cvrz if  he fou nd  that it 
had been acted upon and the correctness o f it had not been dispatGcl 
u ntil quite recently. W e  ougiit to say^ as our opinion is invited on 
the pointj that the law in England relating to fallen tim ber could  
not, in our opinion^ be accepted as evidence o f custom  or represent­
in g  what the law is in. India, on this poiuL

The papers w ill be returned to the D istrict Judge o f Saharanpiir 
w ith  the answer which we have given.
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EADHA KISIIE]^ and otheiis (Dei’esbakts) t\ EAJ KlIAE (rtAraTiFP.j '̂-
Justice ani eqiiitij good conseienoe— Succe-ision to ouUcasied JBraJimin—SrofJiers 

o f deceased remmining in casie'-^Sons o f  deceased luj Bcinia widow.

Klmnian, a Bralimia, lived wicli a Baula 'widow, foi- wLicli offence lie vais out- 
casted. He left his family aud his village and wciifc to live elscwliere, talcing' the 
■widow with liini. He lu\d sons l.iy her, and he aud his family lived as cultivators aud 
acquired property. Khnman cliod in Ids new homo .‘ind loft the widovv’ and tlieii- sons

*  Second Appeal E o . 84  oi 1889, from a decree of W . H. ITndsou, Esq., I)ir;tri«t 
Judge of Faralchabad, dated the 34-th Sopteniher ISSS, reversing’ a decree of Rai Ishri 
Prasad, Subordinate Judge of Fai’akhabad, dated the 22ud August 18SB.
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in possession of the pvox)erty vvliicli lie iiaJ acquired. Tbis 'UeliJg so, the bi-otliers of 
the ducc-iisod [vbuiiiaii s;ild tlie property wliicli had been thus acquired by him to oue 
E ’. X . li, K. fchereiipoii sued his vendors aud tlie sui'viving b'oiis oli Kliuraan hy tlic 

widow, together -vvitli tlieir mother and tlie widow of a deceased sou for vecovevy of 
the piO|;ci'ty : —

Uehl th;it iiio sons of Khuuian by the Cania widow with \̂-hom he had been 
living and tbt'ir motiicr wurc entitled to reiaaiu in possession of the propei’ty acquired 
liy iQiuiniiii as agaii'.st the hrotliers of dcceascd wlio had remained in caste,

Tlic facts oi: tuis case  ̂ are siifficieutly stated in tiie judgm ent o f  
tlie Court.

Pandit A judhia Nath, fo r  tlie appellants.

The Hoii^ble M r. Sjjau/de, for  tlie respondent.

E doEj C. J',, and KNOi  ̂J .~ T ii is  was a suit to recover possession 
o f  eerlain zamindari projiortj; some houses and bonds and otlier p ro­
perty from  the surviving sons o£ one K hum an, the mother of. those 
sons and the Avidow o£ a deceased son. The other defendants are 
brothers oi: Khmnan, who sold to the plaintiff. The facts o f  the case 
are peculiar. K ham aa was a Brahmin^ and, having' taken a Ba..nia 
widow to  live with him, was ontcasted. H e le ft his village, rem oved 
to another village, and there lived with the Bania widow. In  course 
o f  tim e slie hore children to him, the eldest of whom  is now  th irty- 
five years old. She and her sons and the widaw o f oue o f the so-ns 
are the first lot o f defendants to whom we have referred. K hum aii 
and his sons, as we infer J;roni the judgm ent o£ the lower appellate 
Court, earned on cultivation together, and Khunian, according to  
the finding o f the lower Court, acq^uired the property in dispute in  
this suit. I t  has been found hy the first Court that the plaintiff 

. paid no consideration vv^hatever fo r  the sale to him. That finding 
is not dissented from  in the judgm ent upon which the decree under 
appeal v/as founded. The Judge below  gave the plaintiff a decree 
for  possession. Against that decree this appeal has been brought.

W e  have been referred to texts from  M anu, to passages fro m  
W est and Buhler and to several authorities, and none o f  them  seem 
to us precisely to govern this case. W e  have here a ease o f the 
illegitim ate oifspring o f parents who belonged to the tw ice-born  
classes o f Hiudus, the father being a Brahmin, the m other a Bania.
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W e  have also to deal w itli a case in wbicl) the pi'operty in dispute; 
wLicli is in the possession o f the offspring of those parents was^ 
according’ to the fiiicting" o f the low er appellate Conrt^ which we 
m ust accept^ the self-acquired property o f  Khiimau^ after he had 
been ontcasted, after he had left his fam ily and his v illage and had 
started in another village to make a hvelihood for  him self, the 
wom an who lived with h im  and their children. I f  we were trying’ 
this case as a Court o f  first instance, or as a Court of first appeal^ 
we should com e to the conclusion that Khum an, having lost his 
easte^ had started a separate fam ily 'a ltogeth er; separate, that is, in 
the sense o f  total and absolute separation from  the fam ily  o f hiis 
birth and his easte-fellows. W e  cannot find am ongst the authori­
ties and texts cited to ns any sure princijile to guide us in this case. 
Under these circumstances we m ust act on the principles o f  ecjaity 
and good  conscience, and decline to oust from  the possession o f the 
property acquired by  K lium an his sons and their m other and the 
w idow  o f the deceased son fo r  the benefit o f the vendee o f brothers 
who were do parties to the acquisition o f any portion o f  this property‘s 
and which was not acquired by any ancestor of theirs. This is a 
very peculiar case and the view we take o f  it m ight be absolutely 
inapplicable in other cases ; but^ holding the opinion which we do 
as to w hat good conscience dictates, in the present case vvC allow  the 
appeal with costs, and dismiss the suit with costs,'

A ppeal allowed.
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Befo're Sir John iEctge, KL, Chief Justice, and Mv. Justice Btraig'hf. 

jW ALA PllASAD (Piaintifij) v. SALIG- BAM (DET'ESbÂ rr).-'-'

Jiii'isdiclion—Civil and JReremie Courts—Appeal—Erroneous eseraise o f ‘ 
jurisdiction hit suhor^Kmte Court capable o f  being m d e aground ofap;geal iothe  
MigTi Court.

Where tlie Higli Court is tlie Couvt of appeal from any particular sutorctinato 
Cnuifc, aud that Court acts without jurisdiction in the trial of a suit or an ai>peal 'be* 
fore it, tiiG High Court has power as an appellate Court to set right the proceedings 
o£ such sixhordinate Court. K i s i i m  H a m  v, l l i a g i i  Lai (1) and Tota Bam V. I s 7 i m '  

Das (2) overruled,

* Apical Nd, 1 of 1891 uudei- Section 10 o£ the Letters Patent.
L. R., i ,  A il, 237. (2) Weekly Notes, 1887, p. 76.
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