VOL. XIIL} ALLAHABAD SERIES.

dent here, was no party to the original decree of the 24th Janunary
1880, the order which is the subject of appeal is not such an order
as can he ealled a decree either in the regular sense of the terms as
understood in the regular suit, or a decree within the explanation
of itin s. 2 of the Code of Civil Procedure, and therefore mno first
appeal could lie under s. 540 of the Code. Mv. Dwwke Nath
Bunerji in support of his contention has relied upon Soudagar Mal
v. dbdul Rolkman Khan (1), in which the learned Chief Justice and
Mr. Justice Brodhurst conenrred in holding that mo appeal lies
from an order under s, 293 of the Code of Civil Procedure for
recovery from a defanlting purchaser of a deficiency of price bhap-
pening on a re-sile of the property, such order not being a « decree’”’
within the meaning of s, 2 of the Code. * This view of the law was
followed by my brother Tyrrell in Zupesri Lal v. Deokr Nandan
Eai (2). ,

In view of these two rulings Mr. Moié Lal frankly concedes
that he cannot support the appeal so far as the preliminary objec-
tion is concerned. Following the principle of the rulings cited T
Lold that no appeal lies, and I dismiss the appeal with costs.

Appeal dismissed.

REVISIONAL CIVIL.

Before Sir John Edge, It., Chief Justice, and Mr. Justice Know,
NATHAN AxD ornErs (DrreNpaNts) v KAMLA KUAR AXD avororr (PLAIN-
TIFES)¥
Land-holder and fenant— Suit for possession of fallew wood af self-sown trees grow-
dng on ain ccenpancy-holding—Burden of proof.

A zaminddr claiming a ¥ght to the fallen wood of self-sown trees which had
been growing on'an oceupancy-holding must prove some custom or contract by which
he is entitled to take such wood. The English law as to ownership under similar
circumstances cannot be applied, and (sed gquosre) there is no generalrwle in India
to ‘decide that there is a right in the landlord or o right in the tenaut by general
custom to the fallen wood of self-sown trees.

# Miscellaneous application No, 128 of 1890, wnder 5. 617 of th‘e Civil Procednre
Code, with a reference by H. B, Punnett, Bsq., District Judge of Sahdranpur, dated the
Bth August 1890. .

(1) Weekly Notes, 1890, p. 85. (2) Weekly Notes, 1890, p. 89
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Trts was a reference from the District Judge of Sahéranpur
for decision of the following question :— Does the burden of
proving the right to failen wood in the case of sclf-grown trees in
an occupaney tepant’s holding fall on the landlord or on the
tenant 77 The facts out of which the referencearose ave sufficiently
stated in the judgment of the Court.

The Hon’ble Mr. Spaniic, for the appellants.
Pandit 4judhie Nath and Munshi Rum Prasad, for the res-
pondents,

Eoar, C. J., and Kxox, J—~This is a reference by the late
Officiating Judge of Sahéranpur. The plaintiffs weve zamfndirs,
The defendants were two gecupancy tenants of the plaintiffs. The
plaintiffs brought this suit alleging a right to the fallen wood of
a pipal tree, which, as we gather from the reference, had grown
within the occupancy-holding of the defendants. It is stated, and
we must take it to be the fact, that the tree was not planted by the
zamindirs or by the tenants, and that it was a self-planted tree.
The question which we arve asked 1s, “ does the burden of proving
the right to fallen wood in the case of self-grown freesin an occu-
pancy tenant’s holding fall on the Jandlord or on the tenant ?”  We
have been referred to several authorities, Lut none of them appear
to us to apply to a case like this, The case of Deoki Nundun v,
Dhien Singh (1) does not apply. That was a case in which the land-
Jord claimed a right to cut down and vemove fruit bearing trees
which were growing on his tenant’s holding. That, apart from
special custom or contract, he clearly could not have a yight to do,
The other cases do not relate to self-grown wood. On behalf of
the tenants Mr, Spaniie has contended that they had the right
not only to take the fallen wood of self-grown trees hut to prevent
such trees growing. We certainly think that a tenant would clearly
be entitled to prevent the growth of any trees which were not
growing at the time of the commencement of his tenancy, and the
growth of which would interfere with the purpose for which the
land was let to him, provided that there was no custom or contract

(1) 1. L. B, 8 AL, 467.
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o the confrary. However, that does uot aseist us to answer this
question. We are not aware ¢f any authority in India which
enables us to decide that there is a right in the landlord or a right
in the tenant by general custom to the fallen wood of self-grown

trees. In our opinion a person who lyings his saif, claiming that
the fallen timber of self-grown trees within an oconpaney-bolding
belongs to him must prove bis vight by showing a general custom
of the district, a particular customr of the village, or a contract
which eives him the right.  Tun this case there was a wdjil-wl-ars.
The learned Officiating District Judge &id not counsider that thab
wijih-ni-are could be treated as satisfactory evidence. We do not
intend to deeide whether 1t can or not, bhut we merely point out that
it was & wdjif-ul-ars wade as long ago ag 1867, and that it should
be a question possibly for the consideration of the District Judge
what effect should be given to the wdjib-ul-qrz if he found that it
had heen acted upon and the correctness of it had not been disputed
until quite recently. We ought to say, as owr opinion is invited on
the point, that the law in England relating to fallen timbar could
not, in our opinion, be accepted as ovidence of custons or represent-
ing what the law is in India on this point.

The papers will be retwrned to the Distriet Judge of Sahfraupur

with the answer which we have given.
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Before Sir Jokn Edge, Kt., Chicf Justice oad Mr. Justice Kiox.
RADHA KISHEN a¥p orsrens (DEruxpaANTs) o, RAJ KUAR (Prarvtree)®
. . » N . .
Justice and equily and good conscicnce—Suceassion Lo outscasied Bralinto—RBirolhers
of deceased ematning fn castewSons of deceared by Bawia widow.

Khumon, 8 Brahmin, lived with 2 Bavia widow, for which offence hie was oub-
ensted. e left his family aud his village and went to live clsewhere, taking the
widow with him. He bad sons by her, and he and his family lived as culbivators and
acquired property. Ihmman died in his new home and left the widow and their sons

# Second Appenl No. 84 of 1889, frotn o decree of W. 1. Tndson, Eag., Districh
Judge of Parakhebad, dated the 24th September 1888, reversing a deeree of Hai Ishri
Prazad, Sohordinate Judge of Faralbabad, dated the 22ud Angust 1888,
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