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dent liere^ was no party to  the oi’iginal decree o f  the 24th  January 
1880j the order which is the subject o£ appeal is not stieh an order 
as can he cnlled a decree either in the regular sense o f  the terms as 
understood in the regular suit^ or a decree within the explanation 
o f  it in s. 2 o f  the Code o£ Civil Procedure, and therefore no first 
appeal could lie under s. 540 o f  the Code. M r. Dioarlm Nath 
B atierji in support o f  his contention  has relied upoa Sotidagar M a i  
V. Ahdnl Baim.an Khan (1), in w hich the learned Chief Justice and 
M r. Justice Brodhurst concurred in  holding that no appeal lies 
from  an order under s. 293 o f the Code o f Civil Procedure foi' 
recovery from  a defaulting purchaser o f a deficiency o f  price hap
pening on a re-sale o f the property, such order n ot being a decree^^ 
witliin the m eaning o f  s. 2 o f  the Code, This view  o f the law was 
follow ed b y  m y brother Tyrrell in  ’Tape&rl L a i  v. BeoJci- N anUm  
Mai (3).

I n  view  o f  these tw o rulings Mi*. M oti L a i frankly concedes 
that he cannot support the appeal so far as the preliminary objec
tion is concerned. F ollow in g  the principle o f the ru h cgs cited I  
hold that no appeal lies^ and I  dismiss the appeal w ith  costs.

A ppeal dismissed..

HEYISIONAL CIVIL.

1891

^Before S ir  John 'Edge, K t.,  C h ief Justice^ and. M r . Ju siice K nox, 

N A T H A lS r  AND o i ’HEES (D E rE N D A N T s) V . K A 3 V IL A  K U A R  A im  a u o t h e e  ( P i a i j t -

TIETS)* ,

Xand-Jiolder and tenant-' Sait fo r  ‘possession o f fallen wood o f  self-soim trees groto- 
Siiff on an ooo^ipancy-Jiolding—Burden o f  proof.

A  zamindar claiming a right to tlio fallen wood of self-sown trees wliicli liad 
liGen growing- on an occupaney-Iiolding must prove some custom or contract by wMcli 
lie is entitled to talco tocIi wood. The Englisli law as to ownership imdex* similar 
circumstances cannot be applied, and , {sed quaere) there is no general ralti in India 
to decide that there is a right in the landlord or a right in the tenant by general 
enstom to the fallen wood of self-sown trees.

* Misceilfineons application 2fo. 128 of 1890, nntler s. 617 of iha Civil Proccdnre 
Code, with a reference by H. B. Punnettj Esq., District Judge of Saharanpur, dated the 
5th August 1890.

{1} Weekly Notes, 1890, p. 85. (2) Weekly Notes, 1890, p. 89.
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T h is was a refei'ence from  tlie D istrict Judge o f  Sahnranpur 
N a t h a n  £oi‘ decision o f tbe fo llow in g  question ;— “  Does tlie burden o f
Kmijk  the right to fallen w ood in the case o f self-grow n trees in
Kuae. an oconpancy teuant^s holding fa ll on the landlord or on tha 

tenant V ’ The facts out o f which the reference arose are sufficiently 
stated in the judgm ent o f the Court.

The Hon^'ble M r, SpanJcie^ fo r  the appellants.
Pandit Ajuilliia N ath  and M unshi Bam Prasad, fo r  the res

pondents,

EdgEj C. J., and K n o x , J .— This is a reference b y  the late 
Officiating Judge of Saharanpur. The plaintiffs were zam m dars. 
The defendants were two (jccupancy tenants o f  the plaintiffs. The 
plaintiffs brought this suit alleging a righ t to the fallen  w ood  o f  
a pipal tree, which, as we gather from  the reference, had grow n  
within the occupancy-holding of the defendants. I t  is stated, and 
we must take it to he the fact, that the tree was not planted b y  the 
zammdaTS or b y  the tenf^nts, and that it was a self-planted tree. 
The question which we ate asked is, “  does the burden o f proving 
the right to fallen wood in the case o f self-grow n trees in  an occu 
pancy tenant’ s holding fall on the landlord or on the tenant W e  
have been referred to several authorities, but none o f them appear 
to us to apply to a ease like this. The case o f  D eold Nandon  v. 
Bhia-n Singh (1) does not apply. That was a case in which the land
lord claimed a right to cut down and remove fru it bearing trees 
which were grow ing on his tenant^’ s holding. That, apart from, 
special custom  or contract, lie clearly could not have a righ t to  do. 
The other cases do not relate to self-grow n  w ood. O n behalf o f 
the tenants M r. SpanUe has contended that the|r had the right 
not only to take the fallen w ood o f selE-grown trees but to prevent 
such trees grow ing. W e  certainly think that a tenant w ould clearly 
be entitled to prevent the grow th o f  any trees w hich  were not 
grow ing at the time o f the com m encem ent o f  his tenancy, and the 
growth o f w hich would interfere with the purpose fo r  which the 
land was let to him , provided that there was no custom  or contract

- (1) I. L. E„ 8 AIL, 467.
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to  the contra iy . However, tliat does iiofc assist us to  answer tliis 
question. W e  ave not aware c£ any autliority ia  India 
eDa1>les ns to decide that tliere is a riijlit iu the landlord or a ri«‘hto . o
in  the tenant by general custom to the fallen Yv’ o od  o f self-gi’ow ii 
trees. In  our opinion a person tvIio Ijrings his suit; clainiirig' that 
the fallen  timber o f  self-groTrn trees within an occnpaney-holding' 
belongs to hini must pro ’re his right hy sliowing’ a general CTistom 
o f  the district^ a particular custom  of the villag'e, or a contract 
w hich  gives him  the right. In  this case there was a •'icajih-ul-ar::  ̂
The learned Officiating D istrict Judge did not consider that that 
%od}ih-ul~arz could he treated as satisfactory evidence. W e  do ]iot 
intend to decide whether i t  can or not^ but we merely point out that 
it  was a todjih-ul-arz made as long  ago a i  1867, and that it  should 
be a question possibly fo r  the consideration o f  the D istrict Judge 
wheat cffect should be given, to  the ■wdjib-id-cvrz if  he fou nd  that it 
had been acted upon and the correctness o f it had not been dispatGcl 
u ntil quite recently. W e  ougiit to say^ as our opinion is invited on 
the pointj that the law in England relating to fallen tim ber could  
not, in our opinion^ be accepted as evidence o f custom  or represent
in g  what the law is in. India, on this poiuL

The papers w ill be returned to the D istrict Judge o f Saharanpiir 
w ith  the answer which we have given.
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APPELLATE CIVIL.

Sefore Sir JoJm Hdgp, Kt.-, Chief Justice and Mr. Jtasfice Knox.

EADHA KISIIE]^ and otheiis (Dei’esbakts) t\ EAJ KlIAE (rtAraTiFP.j '̂-
Justice ani eqiiitij good conseienoe— Succe-ision to ouUcasied JBraJimin—SrofJiers 

o f deceased remmining in casie'-^Sons o f  deceased luj Bcinia widow.

Klmnian, a Bralimia, lived wicli a Baula 'widow, foi- wLicli offence lie vais out- 
casted. He left his family aud his village and wciifc to live elscwliere, talcing' the 
■widow with liini. He lu\d sons l.iy her, and he aud his family lived as cultivators aud 
acquired property. Khnman cliod in Ids new homo .‘ind loft the widovv’ and tlieii- sons

*  Second Appeal E o . 84  oi 1889, from a decree of W . H. ITndsou, Esq., I)ir;tri«t 
Judge of Faralchabad, dated the 34-th Sopteniher ISSS, reversing’ a decree of Rai Ishri 
Prasad, Subordinate Judge of Fai’akhabad, dated the 22ud August 18SB.
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