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them. T therefcre hold that this Cowrt is precluded by law from
going Deyond those findings of fact, and the position to which I
revert in coming to a decision in this scecond appeal is the position
at which the ecase stood prier to the Ist Jnly 1859, Reverting to
that position I find ne question of law involved in the pleas as
recorded in the memorandun of appesl, nor mdeed did Y find any in
the argument addressed to me whilst sitting in this Full Bench
wlich properly flowed from those pleas or which bore upon the sole
question arising in tlis case, namely, whether in law the plaintiff
had made out his title for possession and dewmolition of the huildings
which have been found wrongfully erecied by the appellant. I would
therefore, without any reference to or consideration of what has been
found by the Judge of Glizipur since the st July 1889, dis-
miss this appeal with costs,
Appeal dismissed.

Before Mr. Justice Straight and Mr. J ustice Mahmood.
SHER SINGH AND OTHERS (JupeanNr-pEBTORS) ». DAYA RAM AND
_ OTHIRS (DECREE-HOLDERS).®

Egeculion of decree —Principle of res judicata as applicd to execution pros
ceedings—~Bule in Savju Prasad v. Site Ram—Civil Procedure Code, s. 373,

Where a judgment-debtor, being entitled and having an opportuuity to plead
5. 378 of the Code of Civil Procedure as a bar to excention of the decree against him
nezleets to do so, and the applieation in respeet of which such objection might have
Leea taken is entertained by the Conrt and orders passed thercon, the privciple of
res judicata will apply to such proceedings, and the judgment-debtor cannot at a
subsequent stage of the same exceution proceedings object that such previous appli-
cation for execution ought in fact to have been held to be barred by the operation of
5. 873 abovementioned. ’

The facts of this case sufficiently appear from the judgment of
Straight, J, .

Mr. T. Conlan and Mr. A, H. 8. Reid, for the appellants.

Munshi Madko Prasad, for the respondents,

Serateur, J.—This is a first appeal in execution, and the decree
to which it relates was dated the 16th December 1879. That is a

# First Aﬁﬁeul No. 89 of 1888, from a decree of Bubu Abinash Chandra Baoerji,
Bubordinate Judge of Aiigarh, dated the 28th May 1888,
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decrec passed upon a mortgage, and was, so I am informed, drawn
up in the form then prevailing, providing for the sale of the mort-
gage property in the event of the amount of the decree not being
paid by the mortgagor, judgment-debtor.

The first applieation for exeention was made on the 22nd Apuil
1880, and no further reference need be made to that proceeding,
The second application for execution was put in on the 29th January,
1883, and wupon it certain proceedings were taken, Arong others
a report was ealled for from the office as regards the property sought
to be sold, and the pleader for the decree-holder was required 1o file
an affidavit as to whether the property to be sold was or was not
ancestral property of the judgment-debtor; A considerable period
of time passed without any thing heing done, and on the 18th March
1884, the following order was made on this second application of the
29th January 1883 :—

“The pleader for the decree-holder stated that his elient does not
wish to prosecute the ease further, it is thervefore ordered that it be
dismissed for default.”

On the 20th March 1884, the third application was putin, and by
hispetition the decree-holder sought for sale of the property morlgag-
ed. On the 13th May 1884, notification of sale was issued, fixing
the 21st July 1884, but the judgment-debtors got time for the pay-
ment of the amount of the decree and the sale was postponed. Sub-
sequently fresh notices of sale weve issued for the 20th September
1884, when one Kalyan Das put in an objection and asked that one
of the properties notified for sale should be sold first, to which the
decree-holder, on thg 20th November 1884, agreed. On the Sth
February 1885, the sale of that property was transferred to the
Collector, as 1t was considered that such plOPEIt} was the ancestral
propexty of the judgment-debtor.

With regard to this application and what was dene upon it I

“way siy that it was a real application, according to law, accepted by

the Court below, and, as the judgment-debtors were cited, they had

an opportunity of Leing heard and of offering and setting up any
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objections that they might be in a position to prefer to the execn-
tion of the daerce, amongst them, of contending that the order, dated
he 18th March 1884, was a bar to the Court’s entertaining the
application of the 20th March 1884, No such objection was ever
taken, and the very same remarks apply to the application of the
28th May 189G, by which the decvee-holder applied for the sale
of the mortgaged property. On the 5th June 1886, notice was
issued to the judgment-debtors to show cause why the sale shonld
not take place. They did net appear, but two persons, one of them
Karan Singh, did appear, and upon his application the proceedings
were struck off, as will be seen by an order of the Subordinate
Judge of Aligarh dat;;:d the 28th July 1888, which is in the fol-
lowing terms ;— )

“This date was fixed for the hearing of this case. A regular
snit has, however, been instituted by Karan Singh, The number
of that suit is 141 of 1886. Am order has been passed i the said
suit for postponement of the sale. No further proceedings can
therefore he taken.” -

The case was then struck off. That ovder got rid of the appli-
cation of the 28th May 1886, and on the 9th January 1888, the
application with which we are concerned in the present appeal
was put in by the decree-holder for the sale of the mortgaged
property, and the leained Subordinate Judge has allowed the
decree-holder to execute the decree. Two objections ave urged
by the judgment-debtors hefore us as to the propriety of that
order, The firsb of these is that looking to the terms of the
former order, dated the 18th March 1884, the principle of the case -
of Surju Prasad and the subsequent rulings of this Court, -which .
adopted and followed it, as set out in the Full Bench ruling, should
be applied, and we should hold that that order was a bar to all the
subsequent applications that were made, and was a fatal impedimentt
to the decree-holder’s subsequent application.

The second point urged by the learned counsel for the appellant
is that the execution should have been transferred to the Revenue '
Court, the property attached being the ancestral property of the
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judgment-debtors, and this may be disposed of at once, No such
question appears to have been raised hefore the Court helow, nor are
there any materials upen this record to guide usin forming an
opinion upon it, AllT can say is that the Court which has the
conduct of the proceedings in execution, that is, the Court Lel
may, at the instance of the judgment-debtors, if prapér mate
are placed hefore it, hereafter decide this question aceording to
and make such order as appears proper and right,

fazw
The first point referred to above is one of great importance, and

in order to guard against any possible confusion or misunderstanding
as to the means upon which it is in this particular case decided, T
think it necessary to explain the grounds wpon whieh I come 1o the
conclusion I have. In my opinion the principle Jaid down in Rauw
Kirpal v. Rup Kuars (1) prohibits me from going hohind a formal
application for execution of a decree admitted by a Court executing
a deeree, in which notice has Leen issued to the judgment-debtors
and proceedings from timeto time have been taken thercunder in
execution of that decree. I concede that the decres-holder in ihe
case might bein a difficulty if the judgment-debtor could go he-
hind the proceedings which werc instituted Ly the application of the
20th March 1884. But in my opinion the judgment-delitor cans
not do so. Ihave already stated and I need not repeat all that
was done upon that application. What I wish to emphesize now is
that it was a real and substantial proceeding taken by the Court at
the instance of the decree-holder, to which the judgment-debiors

were made parties, in which orders were made which conld only

have been made by the Court upon the assumption that what had

“hitherto been done had heen properly done and according to Jaw. It
seems to me that the objection on the seore of s. 373 of the Code of

Civil Procedure cannot be gone into iz the present case, and that the

argument for the judgment-debtors cannot prevail. T hold there-

fore that the learned Subordinate Judge was right in the conelusion

at which he arrived, though I wish to add this wuch in regard to the

application of the 28th May 1686, that considering the nature of

the final order passed in'that proceeding it would not, having regard

. (1) L L. B, G, All, 269
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to what was laid down in the ease of Fakirullak v, Thakur Prased
(1), have acted as a bar within the meaning of s. 373 of the Code
of Civil Procedure. The order then made was an order by the
Court of its own motion in reference to a suit then pending on its
own file in which it had already issued an injunclion restrainiug
the exeention procecdings.

I dismiss the appeal with costs,

Mamuoop, J.—1 am entirely of the sams opinion, My brother
Straight has already stated that the rule Jaid down in the Full
Bench ease of Rudha Charan v. Fan Singk (2) approving an earlier
ruling of this very Bench is not to be shaken in its authority or in
its applieation. My brothier has also sald that, so far as the ovder
of the 28th July 1886, siriking off the application for execution
dated the 23th Bay 1886, wade by the Subordinate Judge of Ali-
oarh, is concerned, the ruling of Fokirallah v. Thokur Prasad (1)
does not govern this case. That procecding is therefore of no value
1o either party for the purposes of barring any application for exe-
cution of the decree.

And moreover the important point upon which T entively concur
with my brother Straight is the principle of not going behind a pro-
ceeding in execution which has already been taken to he valid. This
rule is contemplated not only by the case of Rwm Kirpal v. Rup
Kuare (3) and Hungul Parshed Dickil v, Girfa Kant Lakirt (4), but
also by the gencral prineiples laid down by their Lordships in the
Privy Council i the case of 7. R. Aruna Chellowm Chetéi v, V. R,
R. M. A, R, drunc Chellam Chetts (5). T have considered it neces-
sary to say this hecause there are some cases now pending in this
Conrt which have been referred by me to a Bench of two Judges
for the decision of this very question, and T mey add that the view
of the law now taken by my brother Straight and myself is in accord
with the suggestion which I made in delivering my judgment in
Budry Nath Misr v. Ram Bup Singly (6).

' Appeal dismissed,

(1) I L. R, 12, AlL, 179, (4) 1. 1. B, 8, Cale., 51,
(2) L 1. &, 12, All, 862, (5) L. R, 15 T. A, 171,
(8) L L.R. 6 AlL 269, (6) Weekly Notes, 1890, p. &



