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deed in my judgment is in terms and effect a deed of sale, and I 1891
have no materials for forming an opinion whether any, or what,  Axcay Lax
1 a1 214 ~ e a n v v .
occult meaning or, design may undeslie these terms. I therefore 5o %
concur in the order of the learned Chief Justice. Husaix,

Krox, J.—T entirely concur with all that has heen said by the
learned Chief Justice with reference to the interpretation that
should be put upon the document and upon the consequences which
should follow from that interpretation. I need not allude to the
language in which the document is couched, because it has heen
given in fall by my brother Tyrrell, and I agree with him in the
interpretation which he has placed upon the words of the document,
Whatever may have heen the real natuve of the transaction, I am
of opinion that it was intended by the executants of the document
that il should bear to the world the face of a deed of sale and mot
that of a deed of gift. It was, under the law flen cwrent and
directing what stamp such deed should bear, stamped as a deed of
sale and not as a deed of gift. It was registered, and it seems to
me that any person who sought to know under what liabilities the
property stood, or fo ascertain who was entitled to it, would have
had no means of knowing the nature of the transaction except from
the deed now before us, and, on this ground, as well as on the
grounds already stated, T think it would most inespedient to put
upon it any interpretation other than that of a deed of sale. I
therefore coneur in the order which the learned Chief Justice and

my brother Tyrrell propose to pass in the case.
Appeal deereed.

TULL BENCH.
. e en 1888
Novenber 4.
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Before Sir John Bdge, Et., Ohief Justice, Mr. Justice Straight, Mr. Justice Birod-
hursty, Mr. Justice Tyrredl,and 3Lr. Justice Makmood.

JANGU Axp ortuers (DRFENDANTS) v, AHMAD ULLAH AND oTHERS (PLAINTIFFS).

Mukammaden law—Public mosque—Right of all Mubanmadans. without distine-
tion af sect to wse such mosque for the purposes qfwor,s-];ip—lzé'gﬁt to say ¢ dmin®
Loudly during ;uorship. ' ) . ’

Whese a mosque is a public mosque open to the uee of 21l Muhammadans withe
out distinetion of sect, & Muhanunadan who, in the bond Jide exercise of  his' religious
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duties in sich mosque, proncunces the word © dmén  in a loud tone of voice, nccord{ng
to the tenets of his sect, does nothing which is contrary to the Muhammadan ecclesias.
tieal law or which is either an offence or civil wrong, though he may by such conduch
canse anngyance to his fellow-worshippers in the mosque. But any person, Muhammadan
or otherwise, who goes into o mosque not bond fide for religions prurposes, but mald fide
10 create & disturbance there and interfercs with the devobion of the ordinary frequent-
ers of the mosque, will render himself eriminally liable.

The plaintiffs in this case, members of a sect of Muhammadans
calling themselves Mowakhids or Gair Mokallids,sued the defendants,
who were of another seet, called Hanafis or Mofallids for a declaration
that they were entitled to worship in a certain mosque, and, in the
cowrse of prayers in such mosque, to pronounce the word ¢ duin’
andibly. The defendants pleaded that the suit was not cognizable
by a Civil Court ; that the plaintiffs had no concern with the mosque,
which had been bualt by Havafis, and in which they, as Hanafis, had
a right to worship to the exclusion of other sects. The Courtof first
instance (the Munsif of Mecrut) found that the suit was cognizable
by a Civil Court, and gave the plaintiffs a decree in the following
terms : —¢ It 1s therefore oxdered that the plaintiffs are entitled to say
the word ‘ dmin ’ loudly, but not at the top of their voice, nor so as
fo trouble the cars of a fellow-worshipper.”

On appeal by the defendants,the Subordinate Judge, agrecing
with the Court of first instance that the suit was cognizable by a
Civil Court, found that the mosque was a public mosque, built
ﬁbqut 400 years ago by a person whose sect was unknown, and
that neither party had established an exclusive right, by preserip-
tion or in any other way, to worship in it; but that both parties
as members of the Muhammadan community had an equal right to
perform their prayers and worship there according to the rites and
cerentonies of tleir respective sects. The Subordinate J udge accord-
ingly modified the decree of the Munsif in so far as that decree res-

 tricted the tone of voice in which the plamtiffs were entitled to say

“dmin,’ and guve the plaintiffs the decree which they prayed for : alsa
granting an injunction against the defendants reetraining them
from interfering with the plaintiffs going into the mosque and
worshipping there according to the usages of their sect. The
defendants then appealed to the High Court,
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The appeal ecame on for hearing before Mahmood and Brod-
hurst, J.J., who, by their order of the 8th June 1887, referred it to
the Full Bench for disposal.

Pandit Sundar Lal for the appellants,

The Hon’ble Mr. Conlan and My, dmir-ud-din fox the respon-
dents,

Epegr, C.J.,—This was a suit which originated inan order passed
by the Magistrate of Meerut in 1884, by which he bound the parties
before him over to keep the peace, and prahibited the plaintiffs from
repeating aloud, in a certain mosque, the word ‘dmin’ at the end of
the prayer.

The plaintiffs brought this suit for a declaration of their right to
repeat the word aloud in the mosque, and to restrain the defendants
from interfering with them in the pexformance of their religious
duties. There was another question, namely, as to raising the
bands, which does not arise in the appeal Lefore us. The plain-
tiffs succeeded in the Mumsif’s Court, which decided that they
were entitled to say the word ¢dmin’ loudly, but not at the
top of their voice, nor so as to trouble the ears of their fellow-
worshippers—a decision probably right enough in intention, but so
vague as to leave the parties very much where they were before;
beyond giving the plaintiffs a right to repeat the word < dmin’
aloud. There was an appeal by the defendants from the decree of
the Munsif, and objections were filed to the portion of the Munsif’s
decree which limited apparently the tone of voice in which the word
¢ dmin’ might be repeated. ~ In first appeal the Subordinate Judge
of Meerut found as a fact that the mosque in question was a public
mosque, in whieh @l the Muhammadans were entitled to say their
prayers, The defendants here contend that the mosque was one
the use of which had been restricted to those Mubammadans who
followed doctrines or ritual of Imam Abu Hanifa, The ﬁﬁdincr of
‘the Subordinate Judge disposed of this contention, and that finding
is in the following terms ;—

The conclusion T arrived at is that the mosque was originally
built some 400 years ago by some Muhammadan, whose name no
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one is able to give, nor is it known to which particular sect he |
belonged, and that it has been since used as'a public place of worship
without distinetion by all the Muhammadans who cared to go
there.” :

Now this iz a finding that it is a public Muhammadan
rnosque : as L vead the written statement of the defendants, itis not
suggested that the plaintiffs mald fide repeated aloud during their
devotion the word “ dmin.”’ Itis only alleged that the plaintiffs
dissented from the ritual which had heen ohserved. Itis found as
o fact that the plaintiffs are Mahammadans, and 1t is not found that
they either did or desired to do anything in the mosque which
was contrary to the Muhammadan ecclesiastical law, I am of
opinion, therefore, that the appeal must fail. There can be no
doubt that a Muhammadan or any one else who went into a
mosque not dond fide for religious purposes, but mald fide to
create disturbance there, and interfered with the devolion of the
ordinary frequenters of the mosque, would bring himself within the
reach of the eriminal Jaw. The only order which we pass here is
that the appeal be dismissed with costs,

Straight, Brodhurst, and Tyrrell, J.J., coneurred.

Manmoon, J.—I entirely agree in what hag fallen from the
learned Chief Justice, and should not have added anything hut for
the circumstances that I was a party to the order of reference and
also because the case relates to a subject upon which, on a former
occasion, I was unfortunately unable to agrec with the late learned
Chief Justice of this Cowrt and his howorable colleagues, who
delivered thelr judgments in Queen-Empress v. Ramzan (1) with-
out having had an opportunity of considering the views whicls I
expressed in my judgment in the same case] I have referred to
that case, though it came before this Court in its Criminal Juris-
diction, beeause the point there raised was identical with the one
which has arisen here in the form of a civil suit, and which we in
the Full Bench are now called upon to determine, The principle
of deciding the question must, however, be the same in bhoth cases,

(1) T TR, 7 AlL, 461,
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The main object of the suit is fo obiain a declaration that the
plaintiffs are entitled to worship in the mosque pronouncing the
word ¢dmin’ aundibly in the course of the prayers, and also an
injunction restraining the defendants from obstructing the plain.
tiffs in performing worship in the mosque according to their teness.

The suit was resisted by the defendants mainly upon the ground
that the suit was not cognizable by the Civil Court, that the plain-
tiffs were lLeretics and were not entitled to say “dmén’ aloud in
the mosque,

The controversy thus raised between the ‘parties is exactly of

the same nature as that which I had to consider in the case of
Queen-Empress v. Bamzan (1) ; but the original Avabie authorities
which I quoted in delivering my judgment in that case are not
to be found in the published report. The original judgment, how-
ever, is now hefore me, with the original au'bhorities, and I wish
to repeat them here, with such introductory passages from my
judgment as are equally pertinent to this case. In introducing
those texts, I said (at p. 470) that the word dmin is of Semitic
origin, being used both in Arabic and Hebrew, and has been adopted
in prayers by Muhammadans as much as by Christians,

The word does not oceur in the Kurdn, but, in conformity
with the ¢ Sunna,” or the practice of the Prophet, it is regarded
by Mubammadans as an essentifﬂ. parb of the prayers, as a word
representing earnestness in devotion, The word is pronounced at
the end of the first chapter of the Kwrdn, wluch consists of the
following prayers :—

“ Praise be to God, the Lord of all ereatures ; the most mereiful .
the king of the day®of judgment. Thee do we worship, and of thes
do we beg assistance. « Direct us in the right way, in the way of
those to whom Thou hast been gracious, not of those against whom
Thou art incensed, nor of those who go astray.”

T then went on to point out that the Sunnis, orfollowers of the
Prophet’s s traditions, recognize as great exponents of the orthodoex

doctrines four piineipal Zmdwms or founders of the schools of jurise
(1) L L: R, 7 AlL, 461,
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prudence, namely Abw Hanifa, Shdfai, Milik, and Hanbal, all of
whom flouvished within the first two centuries of the Mulammadan
era, and whose doctrines have been accepted by the bulk of the
Muhammadan population of the world.

The doctrines of these Imdms proceed upon the same principles,
and the differences of opinion arve limited only to matters of detail,
guch as the form or manner of the performance of religious rituals.

In the case of Queen-Empress v. Rumzan (1) (see p. 471)
T held, what I hold now, that it is an indisputable matter of the
Mihammadan ceclesiastical law that the word ¢ gmin ’ should be
pronounced in prayers after the Sura-i-Fiteka or thefirst chapter
of the Kurdn, and that the only difference of opinion among the four
Tudms is, whether it should be pronounced aloud or ina low voice.
The Hedaya, which is the most celebrated text-hook of the Hanafi
school of law, lays down the rule in the following terms :—

« When the Tndm (leader in prayers) has said ‘nor of those who go
astray,’ he shonld say « dmin,”” and so should those who are following
him in the pnvms, beeanze the Pxoyhet has said that when the
Indm says € dmin’ you must say dmin ’ too.  DBut this sayiig
of the Prophet does not support Mdlik as to the distinction (e~
tween saying ¢ dmén ” aloud and saying it in alow voice) because the
Proplet after saying ¢ when the Jwdm says—nor of those who 40
astray—you should say ¢ dmin,” also added that the Tmdm should
pronounce it, and they (t.e., followers in the prayers) should repeat
it inaudibly. Such is the tradition which has been related by Lén-i-
Masud ; and, moreover, the word is a prayer, and should therefore
Ve pronounced in a low voice.” ¥
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That this doctrine is the result of weighing the authority of
conflicting traditions is apparent from the commentary of [dn-s-Ilu-
widtie, & celebrated author of the [fauafi school, on the passage of
the Heduga which T have quoted above, and T wish to quote
the commentary also in order to show the manner in which such
questions are dealt with in the BMuhammadan eecclesiastical law.
The commentary runs as follows :—

“Tle (aathor of the Hedaya) says that the followers in the
prayer should also say it (Z.e, dwdn) : this doctrine is cormmon to
prayers which are repeated aloud and prayers whieh are xcpeated
in a low voice when audible; but as to the latter class of prayers
some have muintained that it (dinin) should not be gaid, since loud-
ness of voice is not applicable to them,”*

The eommentator then mentions the nomes of various tradi-
tionists who have differsd as to whether the word dirén should be
prenounced aloud, and finally points out that the author of the
Hedaya has only preferred the &radition as to its being pronounced
in a low voice, He does not, however, say that the other traditions
are untrustworthy or should be absolately rejected. Indeed he
could not say 50, as these traditions are to be found in the most
authoritative and celebwated collections of traditions (8ika}
Bukhari and Muslin, both equally acknowledged as accurate tradi-
tionists by all the schools of Suuni Mubammadans, The former
of these in the chapter relating to the pronouncing of dwin has
the following +— ' ‘

“ Ata has said that dmin is a prayer, and it was pronounced
by Zbu-i-zalasr and those who were behind him (in prayers), so
much so that the mdsque vesounded. Abw Huraira vsed to ask the
Tudm aloud not to forsake him in pronouneing ¢dmin’ Nafe has

aid that Ihu-i-Umar never omitted ©dmin ;> and used to induc&
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others to say i, and that he had heard favourably about it from
him as to its being heneficial.” (1)

Sakil HMustim has the following tradition in regard to saying
it e ' ,

« [arsnale bin Yalye velated to us that it was related to him
by hw-i-Fakel, who said that he had Leen informed hy Awre,
that he had heen told Ly 44w Funws, who had heard from Abu
Huraire, that the Prophet has said ¢ ¢ Whenever any one among
you says ¢ dmin’ in prayers whilst the angels in heaven are saying
it, and the two coineide with each other, then his past sins will be
forgiven,” ”—(8)

This passage of /il Iuslim is fully explained in his celebrated
eommentary of Nowawt, which deserves quotation here, as it explains
exactly how the Muhammadan eeclesiastical law stands as to the
proncuncing of dwin in prayers s

“TIn these traditions (Zadis) is enjoined the pronouncing of
Cdmin’ after the Swra-i-Fiteha (frst chapter of the Kurdn) both
for the leader in prayer as well as those who follow him and also
for him who mwy he praying singly, It is proper that the pro-
nowneing of ¢dinin’ by the followers should be simultaneous with
that of the leader in prayer, that is, neither before nor after, becaunse
the - Proplet has said :-~ When he (Iw@m) says—nor of thosg

who go astray J——yr)u should say “dmi{n.” By saying when the

Jmdin says Cdidn’ you should also say it, is meant when le is
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about to say it Tt is the Suean or the Trophet’s pmpnm hiatls
for the Tmdm and the person praying singly 1o say “dwfe’ Jowl,
and the same apphm to the follower in prayer accorling to the
correct doctrine. This is an explanation of our decting; and
there is a genéral consensus of opinion among the faithful that for
the pelsou praying singly, as well as for the Zudin and the followers
111 prayers which are repeated in a low voice; the word ¢ dinfn” shionld
e pronounced ; and a vast number have maintained that the same
is the rule for prayers which are repeated aloud. There is a state-
ment of the opinion of Ml that the Lmdm should noé s ay “dmin’®

in prayers which are repeated alowd. Al Hanifi and the Kufis
dnd M ilik in one of his statements of opinion maintain that © dmds’
should not be pronunced aloud ; hut there is o vast number who hold
that it should Le pronounced in a loud voice.”*

This commentary on the Salkib Afusliin is according to the §id-
,fm school ; but none the less is 3t considered ovthodox and author-
itative by all Swuné Mubammadans, which the parties o this suif
are, The defendants state theniselves as belonging to the Hanafl
sehool, and it is only apon this ground that they obstruct the plain-
tiffs from worshipping in the mosque.

It is therefore necessary to congider whether they have any real or
just cause of complaint against the pluintifls. Upon this point I
wmay repeat what I said in Queen- L press v, Bamean, (1) as the

P
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obeervalions which I then made ave eqmally applicable to the eircum-
stances of the present case, In that case T said :—

“« The prosecator states himself and the founder of the mosque
to be Hanafis, that is the followers of Zmdm Abn Ianifa’s doe-
trines. One of the highest aunthorities of that school is the Durr-i-
HMuklitar, in which the stronwest text is to be foand against saying
gmin? alond; but the text itself falls far short of substantiating
the role of ecclesiagtical law, upon establishing which the case for,
the prosecution in my opinion depends. The text is as follows:
Tt is in accord with the practice of the Proplet to say © dwén’ ina
low voice, hut the departure from such practice does not necessitate
invalidity {of the prayer), nor a mistake, but it is only a detri-
ment.” ¥  Even this passage only velates to the efliency or validity
of the prayer of the person who says “dmén’ aloud or in a low
tone. There is absolutely no authority in the Hanafia or any other
of the three orthodox sehools of Muhammadan ecclesiastical law,
which goes to maintain the proposition that if any person in the
congregation says the word ¢ dmin’ alond at the end of the Swra-i-
Fiteha, utterance of the word causes smallest injury, in the reli-
gious sense, to the prayers of any other person in the congregation,
who, according to his tenets, does not say that word aloud, It is
a matter of notoriety that in all the Muhammadan countries like

- Tuarkey, Bgypt and Arabia itsell, Zunafis and Shdfais go to the

same mosque, and form members of the same congregation, and,
whilst'the Hanafis say the word ¢ dmin’ in a low voice, the Shafuts
pronounce it aloud. To say that the utterance of the word ¢ dmin’
alond, after the Imduw has recited the Sura-i-Idteha, causes the
disturbance in the prayers of a congregation, some or many of whom
say the word in o low tome, is to contradict the express provisions
of the Muhammadan ecclesiastical law as explained by all the
four orthodox Jmdms., I now pass to the next step in the case,
vamely, whether the acoused in this ease had the legal right to

[—
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enter into and worship fn the mosque with the congregation aceord«
ing to their own tenets, There is absolutely no evidence in the eaze
to substantiate the accusation hrought by the procecutor against
them that they are ‘no longer Mubammadans” They call them-
selves ¢ Muhammadi,” which is the Arabic for ¢ Muhammadan,’
and although the prosecutor hrands them as ¢ Wakdbis,” there is
nothing to prove that they belong to any heterodex seet.  Indeed,
the only tangible ground upon which the prosesutor obiects to their
wor&luupmm in the mosgne, and enlls them < Fahibis, is their say-
ing the “dmin’ alowd, a practice which, as. I said lefore, is com-
mended by three out of the four orvthodox Zmdws of the Suaniz
persuasion anfl which, aceovding to the doctrine of Twdme Aln
}Z/mg]‘a himself , does not vitiate the prayers, Now, it is the
fundamental pnnexph, of the Muhammeadan law of wal/; too well
known to require the citation of authorities, that when a mosque is
built and conseerated by public worchip, it eenses to be the pro-
perty of the hnilder and vests in God {to nse the language of the
Hedaya) “in such a manner as sabjects 1t to the rules of Divine
property, whence the appropriator’s right in it is extinguished, and
it hecemes a property of God Ly the advantage of it resulting o hisy
creatures,” A mosgue once so conseerated cannot in any case
revert to the founder, and every Mubammadan has the ]egjal rght
to eunter it, and pertorm devetions according to his own tonets,
80 long as the form of worship is in accord with the recoguized
rules of Muhammadan ecclesiastical law, The defendants therefore
were fully justified by law in entering the mosque in question and
in joining the congregation, and they weve strictly within theis
legal rights, aceording to the orthodox rule of the Muhammadan
ccclesiastical law, in"saying the word ¢dmin ’ aloud,”
.

Viewing the authorities. which I have quoted and referred to,
T have no doubt that under the Muhammadan law of wany, and the
Muhammadan ecelesiastical law, which we are bound to administer
in such cases unders. 4 of the Civil Courts Act (VI of 1871),
the provisions of which have been reproduced in s. 37 of Act

XIL of 1887, a mosque when public is not the property of agy.
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tarticular individual or cven = Lody or corporation or any other
human organizalion which in law has & personality. Tu the eyc
of the Muhammadan law a mosque is the property of God, it
mast be recognized as suel, and subject OJﬂy to such hmltatlons’
as the Mulammeadan oecclesiastical law itself p1ov1dt,s 5 1t is publie
property, leing the property of God for the use of his servants,
gnd every human being 1s entitled to go and worship there so long
as he conforms to the rules of the Muhammadan ccclesiastical ritual
of worship.

This being 80, the plaintiffs in lis case, who are obvmusly Mu~
hammadans, and as te whom even Pandit Sewdar Zol, for the
appellants, has foregone the contention that they are not Musal-
mans, have a vight w0 enter the mosque and to use it for Divine
worship and to say the word ¢ dmwin’ aloud or in alow voice iu
their prayers, since the Muhammadan ecclesiastical law permits
them to have their choice as fo the tone of vuice in which the word
is to be pronounced.

I am ansious o point out that the question as to the exact
voeal seale or notes of the octave of t.e human voice is nowhere dealt
with in the Mubammadan law of - ecclesiasticnl ritual, and Pandit
Sundur Lal for the appellants hus coneeded that no definition or

statement in this respect is to be found in the sacred traditions
J adis or authoritative legal texts, and it follows that the matter
mugb necessarily he left to the ear of the person who pronounces
the word guin’ alond, and the posers of hearing which thoge who
may be close or at a diztance from him may happen to possess,

Theveis, however, as the learned Chief Justice has mentioned,
a statement in the judgment of the Cowrt of Tirst instance, to the
effect that the decree which was fo follow upon that judgment
was a deczee requiving that the plaintiffs should pronounce the '
word ¢ dmin’ loudly, hut not at the top of their voices, nor in such
a manner as to trouble the ears of 'the fellow—ﬁrorslﬁppers in the
congregation. - But this is a matter which depends upon the powers

nf hearing possessed by the fellow-worshippers, and cannot form the

sybject of a restriction or limitation of the right deerecd,
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This being 80, I expected that some argument would Le ad-
dressed to us in opposition to what I said in the case of Queen-
Bupress versus Rameon (1), that according to the teneis of Jusdm
Azam, that is, Indm 4hu anife himsell, there is no such rulein the
Muhammadan ecelesiastical law as would render if illogal to pro-
nounce the woud ‘dmin’ at the top of the voiee ov in any other

note n the octave of the human volce. I wasg anxious to hear some

such argument, because if it were true that according to the doe- |

trines of Luitm Abuw Hanife the pronouncing of the word fdmin’ in
a voice audible to any of the fellow-worshippers is a matter which,
in the spivitual or religious sense, not only vitiates the prayers of the
person who pronounces it aloud, but alss of those who hear it, I
shoulil have bheen inclined ta hold thab some such limited deeree
ghoald be passed as that passed by the Court of first instance. But,
as I bave shown, no such lunitations as to the tone or note of the
voice ave required by the Muhammadan ecclesiastical law of rituul,

and I am glad to find that this view recommends itself to the.

approval of the learned Chief Justive and my learned brethren..

I only wish to add that, on the opentng of the case, I felt that
it might possibly be a difficult question whether the action was
maintainable or not; but Pandit Suadar Lal, on Lehalf of the appel-

lants, has expressly reliquished all arguments upon the point, -and.

1 think that he was right in doing so.

T agree with the learned Chief Justice in passing the decree
ywhich ke has pronounced,

Appeal dismissed,

(1) L L, By ¥ AlL, 461,
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