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■which have come before us are worded precisely alike. Tliis •wajih- 
td-arz ii^ fiuestiou was anterior to tlie issue of tlie rules to settle
ment ofScers of 1875. W e accordinglj; holding tlie views- we dO; 
dismiss this appeal witli costs.

Appeal dismissed.

Before Sir JohiE dge, Chief J i ’ stioe , Mr, Jtislice Tijrrelit Mr. Jusiiae ■
Ma7imood and Mr. Justice Knox.

ANGANLAL (Defe:sdak't), i?. MUHAMMAD HUSAIN and othees (P lainiipfs.)^

Construction o f  docmnmit—TIeed—SaU~deed or deed o f g i f  L

A deed wliich purported ou tl:c face of it to be a deed of sale contained a recital 
fcliat tlie consideration had "been received by the vendor and returned as a gift to the 
vendee. The words used ■«'̂ 3re—“Hatli * * * nawasi a,pnc Id bar katai kadie zaru- 
sanian tamira wo kamal wasul pakar bakhsh diya anr hlbii kardiya.'’

The deed was stamped as a sale-deed asd was duly registered, but no possession 
w.\s given under it, and there was apparently no evidence external to the deed that 
any consideration had passed between the parties.

S eld  by E-dGE, G. J., and Tyeubli. and Ksrox, J.J., that in tlieabscuce of any 
evidence external to the deed itself of the intention of the parties, the deed in question 
must be taken to be a deed of sale.

per Maiimood, J., contra.— The lower appellate Court having fbmul that no- 
consideration had- passed, the deed must be considered as a deed of gift, though wearing 
the appearance of a sale-deed, and, possession not having been given, under Muham* 
madan Law the gift was invalid.

The facts af this case suf&eieatly appear from, the judgments of 
of Edge, C, J., and Mahmood, J.

Mr, T. Oonlmi and the Hoa^ble. Mr. &^a.nhie, for the appellant.
The respoiideiita wore not representecL

M ahmood,  J,— This is an appeal preferred from the judgement 

o£ the late Mr. Justice Brodhiirst as to the interpretation of a deed 
to which reference will be made hy me presently.

The case out of which the appeal arises was a second appeal  ̂
and it came before my brother Straight and the late Mr. Justice 
Brodhiirst, and they dissented in opimon and the decree passed by 
Mr. Justice BrOdhurat was that the appeal should stand dismissed,

* Appeal No, 2(3 of 1889 under scctioa 10 of the LetLer̂ i Patent,
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Tlie judgment of my brother Straiglit was that the appeal stand 
deoreecl and the plaintiff s claim should also stand deei’eed.

Tills is the state o£ things under which this appeal has been pre
ferred as an appeal under s. 10 o£ the Letters Patent. W hat I  have 
to consider is, whether the appeal should or should not pvevailj ancf, 
in doing so, it is important to state the facts wliicli require consi- 
deration for the purpose of deciding the point of law which arises 
in the ease. Those facts are these :—'

On the 3rd June 1878; Musanraiat Wilaiti Begam executed a 
docnment in favor of her daughter'’ s daughter, Ilahi Begam^ purport
ing to be a deed of sale in lieu of R&. 700j and that document was 
d u l y  registered. Matters stood thus when, on the lstx\ngust ISB-Jf, 
Ilahi Begam; the vender of the deed of the 3rd June 1878^ execut
ed a document purporting to be a deed of sale in favor of Angan 
Lai, present plaintiff-appellant; for a sum of Rs. 1;000; and this 
docnment was also registered. This happened as any other docu
ments of this description may be executedj and naturally, as too- 
©■ft'en occurs in India, such documents are (|uestioned as to their 
validity.

The plaintiff came into Court claiming possession of property 
which he alleged that he had purchased from Ilahi Begam undei* 
the sale-deed of the 1st August 1884, that it is to say, such rights 
as she, Ilahi Begam, possessed under the earlier deed of 3rd June 
1878.

The suit was resisted upon the ground of a total denial of title
■ in the plaintiff, either under the deed of the 3rd June 1878; or the 
deed of the 1st August 1884f; and it is clear that under these cir- 
cnmstances it was for the plaintiff to prove, and not for the defen
dants to disprove, tliafc the plaintiff had full title under either of 
those deeds.

Now this being so, it is important in the first place to consider 
the terms of the deed of the 3rd June 1878. The document need 
not be read fully, though it-is necessary before I  interpret it to say 
that I have read the whole of it. It  is necessary also to cite some
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parts of tlie document upon xvliich Mr. Conla/i lias relied, 
words of the doeum.eiit are tliese ;—

The IS'31
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Now these words are words of which the meaning requires 
specific determ illation _, because^ indeed  ̂ if they mean that the 
document was a deed of salê  then, midonbtedly^ the conclusion is 
I'ig’ht that Angan Lai is entitled to his decree.

Reading these words as I  have douBj they leave 110 doubt in my 
inind that it was not a deed of sale, though it was a pretended deed

sale, as apparent from the deed itself ; and it waŝ , as has been. 
Iield by the-Courts below and by Z\fr. Justice Brodhnrst in this 
Court, simply a deed of gift. It is therefore important to consider 
whether or not there should have been delivery of possession under 
the deed.

Now upon this point there has been some cloubt as to whether 
or not the Muhammadan law applies to such a case. A Pull Bencli 
of this Court has decided the (Question in the affirmative in cases 
of pre-emption [Muwmmt Chamlu v. llahim Alimnddm) (1), 
the same principle has been applied also to q^uestions of gift 
{Ni^anmd'din Y. '^ahedo, Bihi) (2)̂  and so far as the intsrpreta- 
tion of the document now in question is concerned, the Muhamma-- 
dan law is the law which governs the adjudication of the case ; not 
only because this may be required by section 37 of the Civil Courts 
Act (X II of 1887), but also, because, even if  there is no specific 
sta,tute laW; I  think it has been held by their Lordships of the 
Privy Council that in such cases respecting transactions between 

(1) K,.W. P. H. a  Eep., 1874, p. 28. (2) 6N,>-W, P. H. C. Key., 338.
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Miihaiiimaclans it is only administering' tlie rules o£ justice, equity- 
and g-ood conscience to benr in mind -wlifit rules that law reqtili-es>

Tliia being so, I  have in the fii'sfe place to tletcrmino whether the 
(leedj as I  have read it, is a deed of sale or a deed of gnft. Mr, 
Coulm has referred us to the case Rahim BakJnli v. Muliammact 
lia m i  (1) ;  the learned coiiusel has avguecl with nitich ability that the 
Judgment does in some parts of it give color to the coiitentioQ 
■which is necessary for his case. The matter  ̂however^ is clear from 
the judgment in that case that, before a deed can he interpreted 
to he a deed of gift, or lliha-Ul^cdwaz or a deed of sale, it must ho 
known what the conditions were under which the deed was executed^ 
ivhat its terms were_, and what the consideration was ujioii which 
the contractual relation created by the engagement was establishecL 
^ 0  considered  ̂ths ruling does not support the learned counsel. The 
question then iŝ  is the deed of the Srd June 1878 a deed o£ gift 
or not ? I have no hesitation • in holding that when property is 
conveyed hy whai is merely called a gift^ hut is in eschang'e o£ 
property whieh is taken in consideration,, that coDsideration being of 
a peciiniai*j characterj the transaction is one called liiba-hil-aiwaz^ 
whieh stands upon the same footing as sale under the Muhamma- 
dan law. Ec|ually am 1 certain that when there is only a preten
sion of such a state of'things having' occurred  ̂ and there is no 
proof that such thing’s did ocewr; and when the dociimeHt' itself 
shoivs that such thing-s did not occur; the transaction is neither a 
Hiba-lil-aiicaz hot a sale.

This, I  understand, is w'liat the learned Judge of the first Courfc 
held. Also I understand this interpretation of the deed was up
held by the lower appellate Court. I  also tind̂ 3rs4aiKl that Mr, 
Jnstice Brodhurst; dealing with the findings gf the Court beloW;, 
held, to use his own words 5—»

“  Whatever the intention of Miisammat Wilaiti Begam in 
executing the deed may have been  ̂I  am qnite satisfied, from her 
never having caused mutation of names in the Government records
ixor transferred possession up to the present time, that she had n<i>

(1) I. L, B. 11 A l i i ,
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intention to relinqnisli possession o£ the property during her life
time, Considering the near rehitionship that existed between the 
alleged vendor and vendee ,̂ the fact that the whole o£ the considera
tion money is said to haye been immediately returned by the Tendor 
to the vendee  ̂ and the other circumstances that have been above 
referred to, I  think the learned Subordinate Judge has correctly 
found that the deed of the 3rd June 1878 is in reality nothijig’ 
more than a deed of gift, and that it is void owing to possession 
not having been given ”

In this finding I  entirely concur. Upon a fu ll consideration of 
the dcedj and also upon the judgments which bave been delivered 
in the Courts below  ̂ my own view is that the finding is one which 
must be accepted by us in second appeal  ̂ because it is finding of 
fact, not so far as the question of the interpretation of the deed is 
concerned^ but certainly so far as the non-cleH\'ery of possession 
under the deed of the 3rd June 1878 is concerned. In saying so, 
the Privy Council ruling in Diirgci Choiodhrmd v. JeioaUr Singh 
CkomUiri (1) is helpful to explain how far Courts in second appeal 
can interfere with findings of fact. I  suppose after this finding it 
will not be denied that no possession whatever was given by the 
so-called vendor to the so-called vendee under the deed of the 3rd 
Jane 1878 up to the date of the suit  ̂which was the l2th January 
]&S6/for this is a finding which cannot be questioned in second 
appeal. I  have no doubt that the deed is not a deed of sale, because 
though it pretends to be a deed of sale, it contains in itself a state
ment that the consideration for such sale had been gifted away 
or relinquished or excused. This being so, I  cannot hold it to be 
other than a simple d^ed of gift, as the Courts below have held, 
and, holding so, possession was absolutely necessary under the 
Mnhammadan law which governs such a case. And it follows that 
the doctrine of notice applicable to boii^ fide transfers for value 
has no application to this case, there being no possession or ostensi
ble ownership in the donee under whom the plaintiff claims.
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As to the necessity i’oi‘ possession for completing the right 
nuclei’ a simple gift^ tlie Legislature has had to consider this posi
tion in defining the meaning of gift in s, 122 of the Transfer of 
Property Act (IV  of 1882); but while making this definition and, 
indeed  ̂ when framing the whole of the Act, they were careful^ and 
for good reasons  ̂ to frame s. 129  ̂ which runs as follows ;—

Nothing in this chapter relates to gifts of movable property 
made^in contemplatiou of death  ̂ or shall 1)e deemed to afEeefc any 
rule of Muhammadan law, or, save as provided by s . . 123, any rule 
of Hindu or Buddhist law/^

In the present case the findings of both the Courts below are, 
and the deed itself stated, that there was no , ])assing of considera
tion and that there was no evidence to show that such consideration 
had passed. I think Mr. Justice Brodhurst was right in holding 
upon these findings that it was simply a deed of gift or I/i6a under 
the Muhammadan law, and not a R i h a - l i l - a m i t z  ̂ that is to say a 
contract which approximates a contract of sale.

This Is an appeal under the Letters Patent, and I  think, there- 
foi’e, after what'I have said, that this appeal should stand dismissed, 
but that, as no one appears for the respondents, no order as to costs 
is necessary.

E dge, C. J.— This appeal has arisen out of a suit which was 
brouglit hj' tlie plaintiff against one Wilaiti Begam, her grand
daughter, Ilahi Beg'am, and certain other persons, and in that suit 
the plaintiff claimed posses.sion and a decree to eject the defendants, 
The plaintiff alleged his title to 1:>e by a purchase for valuable consi
deration under a deed of the 1st August 1884 from Ilalii Begam, 
and under a deed of sale of the 3rd June 1ST8 made by .Wilaiti 
jBegam in favor of Ilahi Begam. The plaintiffs title was denied 
by Wilaiti Begam. The other defendants did not dispute his title. 
It  has been found by the Courts below that the plaintrE paid 
the Es. 1,000 consideration of the sale-deed for the sale of the pro- 
pei’ty to him by the deed of the 1st August I884i. It  has been 
found also that the alleged consideration, Rs. 700, mentioned in the 
deed of the 3rd June 1878, was not paid; and it has also been found
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that possession had never been g-iven by Wihiiti Begam to Ilahi 
Begani, or anyone representing Ilahi Eegara. The Courts below 
came to this conclusion and found that the deed of the 3rd Junft 
]878 was not in fact a deed of sale hut was a deed of gift; and on 
these findings the first Court dismissed the plaintiff^s suit and the 
second Court dismissed his appeal. The appeal in this Court came 
on to be heard before m j  brother Straight and the late Mr. Jnstiee 
Brodhurst. Mr, Justice Brodhurst accepting the finding that no 
possession had been given, and that no consideration had passed under 
the deed of the 3rd June 1878  ̂ and misinterpreting some passages 
in the judgmeLt of one of the Courts below^which he read as a find
ing that the sale of the ]st August 1884 was collusive and frau- 
dulentj, delivered judgment dismissing the appeal. M y brother 
Straight, on the other hand  ̂ held that the question of fraud and 
collusion did not arise in the easê  as indeed it did n o t ; and that 
there was no evidence to show that the consideration for the deed 
of the 3rd June 1878 liad not been paid. He came consequently 
to the conclusion tbat the appeal to this Court should be allowed. 
Under the circumstance of this difierence of opinion the appeal to 
this Court stood dismissed.

THs appeal has been brought under s. 10 of the Letters Patent. 
In  order to clear the ground^ I  may say that no one suggests that 
the finding of fact that possession never was given under the deed 
of the 3rd June 1878 should or could be questioned in second 
appeal. No one disputes the fact that, if the document of the 3rd 
June 1878 was a deed of gift^ the Muhammadan law would applj^ 
and, there having been no possession^ the gift would fail. But the 
point which has heen*argued before us is simply this. It is contend
ed, and, I  think  ̂ rightly, that a finding of fact ■where there is 
absolutely no evidence to support it can be questioned in second 
appeal, because it is then a question of law. I t  is beyond doubt in. 
this case that there has been no evidence given on the one side or 
the other to show either that the consideration mentioned in the 
deed of the 3rd June 1878 was paid or that it was not paid  ̂'beyond 
the evidence wliioli the deed affords on the face of it,. In  this
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1S91 light we liave to construe to tlie Lest of our ability tlie deed in quos- 
tion ; and on this part of the case I  may say that I  speak with very 
coDsiderablo diffidence, knowing little or nothing o£ the vernacular, 
and sitting beside my brothei' Mahmoodj who is a master of his own 
language. However, I  have to give my opinion for what it may be 
worth. Now there is one thing that is quite clear, that the deed pro
fesses to be on the face of it a sale-deed. I t  bears the stamp 
which'was required for a sale-deed, in respect of such consideration 
as was mentioned in it. The stamp would h'^ve been insufficient if 
the deed had been a deed of gift. This is only a slight indication to 
my mind as to what the parties intended tbe deed in question to be. 
Then we come to the actual words of the deed. In express terms it 
states that the consideration had been received. This is beyond 
doubt. But  ̂ following these words, are the words which have raised 

. a doubt in this case. M y brother Mahmood kindly placed before 
me t ŷo different dictionaries as authority; and in each of those' dic
tionaries I  find that the 'words hakhsh dena bear the meaning ‘ to 
give, to grant, or to forgive.^ There are other words which 
follow them and which bear the meaning, so far as I can ascer
tain from the dictionaries, of granting or conferring. Then the 
question is, do the words to which I  have referred mean, read with 
the context, that the consideration was foregone, in the sense that 
it had never been received, or is the meaning, whether it represents 
the truth or not, that the consideration had. been received and had 
been given back or returned. Beyond the wording of the deed there 
is no evidence as to what the transaction was. It  appears to me, 
forming the best Judgment I  can, that wdicther the parties were in 
fact carrying out a transaction o£ sale or a transaction of gift, the 
passage read as a whole is evidence that a sale at a fixed price was 
made and the consideration having been paid was returned to the 
vendee. That is my interpretation of the particular document. One 
may suspect, looking at the documentj that it may have beien in 
truth merely a transaction o f gift. On the other hand, against such 
an impression being well-founded, there is thestamp, and there is the 
fact which has been found by the Courts belowj that Wilaiti B'egam 
executed two almost precisely similar documents at about the same
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time in fayoi* of other members of tlie family, and that tliose mem'bers 
of her family made use of them as sale-deeds and sold the property 
to others. In this case it appears to me that the onus o£ proving 
that there was no consideration paid for the deed of the 3rd Jmie 
1878, and that it was a deed of gift and not a deed of sale, was 
upon Wilaiti Begam. It is quite true, as my brother Mahmood 
has said, that a plaintiff coming into Court in a suit for ejectment 
is bound to prove his title, but in this case as part of the proof of 
title against the only person who disputed it the plaintiff put in 
evidence the deed which had been executed by Wilaiti Begam on 
the 3rd June 1878, and which on the face of it, truthfully or not  ̂
stated most distinctly that she had received the Es. 700 as consi
deration. It was, in my judgment, under these circumstances for 
Wilaiti Begam to show that the statement in the deed under her 
hand was incorrect and that no consideration had ever been paid  ̂
and until she estabhshed that by evidence, I  think a Court of law 
was bound on the document to find, as against her, that the con
sideration had passed, she having stated the fact in the deed under 
her own hand. There is only one other matter to which I  need 
refer, and it is this. Undoubtedly in cases where we may apply 
the rules of justice, equity and good conscience, we are bound to 
apply them, and if it be the fact that the deed is ambiguous on the 
face of it, and that it may be considered by one person as a deed 
o f gift and by another as a regular deed of sale, in my opinion, 
according to justice, equity and good conscience, we should hold 
against the person who executed the deed that it was a deed of sale, 
and so protect the interests of the innocent purchaser who treated 
the deed as a deed of sale, and, acting upon it as such, j)aid Rs. 1,000 
consideration for the transfer of the property to him. Por these 
reasons I  would allow the apj)eal and decree the plaintiff’s suit for 
possessions with costs in all the Courts.

Tteeell, j . —-I entirely agree with everything that has fallen 
from that learned Chief Justice, and I  would only add a few words 
on the terms of the deed in question, Loohing to the phraseology 

the deedj I  am of opinioji that my brother Straight was right in-
58
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rec^ardlnff it as a sale-deecl. The terms seem to me to indicateCl
explicitly tliat Musammat WilaitL Beg-am made an aUsolute sale of 
certain property foy Es. 700 to Ilalii Begam^ and  ̂ ''having receiver! 
the sale consideration in full/"’ granted that money to her vendee. 
She further stated in the deed that 1, the vendor, have no share 
or right in the sold property since the time of the sale. Now I  and 
my heirs neither have nor shall have any objection to the validity 
of the sale and of the gift of the sale consideration. Therefore I  
have executed these few words hy way of a deed of sale and gift o£ 
sale consideration/^ The vernacular runs as follows -

“  Hath *  *  nawasi apneki hai katai karke zar-i-sammais
tamam wa kamfd wasul pakar bakhsh diya aur hiha kardiya/'’ Again^ 
“ lihaza yih chand hatain batanr hainamah wa bakhshish zar-i-sam- 
inan ki likhh diu/^ and again  ̂ Sihat is hainamah wa bakhshish zar* 
i-samrnan men *

The first sentence aVers that the sale was complete or absolute 
(hai katai)) that the price had passed (wasul pakar)  ̂ and was after-* 
wards given and presented to the vendee/^ It  was suggested that 
‘̂ hakhsh^  ̂ in. this passage should be read in its secondary sense o f 

excused or fo r g iv e n b u t  here it is coupled with^the words “ au? 
liiba kard iya /w h ich  can only meani^  ̂I  have given/^ and I  must 
therefore interpret these word Bakhsh' diyâ  ̂ as also meaning “  I  
have given/"’ The second phrase distinctly defines the deed as an 
instrument^of doable import, first, of sale to the vendee, and second
ly, of gifi to her of the consideration money j and the third para*' 
graph binds the vendor not to'question this “^sale-deed ”  and ‘^gift 
of the price/^ After execution, this instrument was registered as a 
sale-deed, and I find that, while it contains all the constituents of a 
‘ 'sale as defined in sec. 5^ of the Transfer of Property Act, it does 
not fall under tlie definition of a gift as given in s. 122 of the 
same Act. It  is, of course, true that s. 129 of the Act forbids me 
to apply any of the sections 122 to 128 so as to affect any xule o£ 
Muhammadan law j but I  am not using s. 122 for any sueli pur
pose, but as a guide only to the proper definition of a giftj and I  
look similarly to s. for that of a sale, there being no limitation 
to latter section such as is found in s. 129 in regard to gift. The
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i3eed iu my judg'nienfc ig in. terms and effect a deed o£ sale, and I  8̂91 
liave no material.  ̂ for fovming an opinion wlietlier any, or wliat  ̂ Angik L ii  
oeculfc mea.ning‘'or  ̂design may underlie these terms. I  therefore 
concur in the order of the learned Chief Justice.

KkoXj J.— I entirely concur with all that has been said hy the 
learned Chief Justice with reference to the interpretation that 
should be put upon the docunient and upon the consequences which 
should follow from that interpretation. I need not allude to the 
language in which the document is couchecl, because it has been 
given in full by my brother Tyrrell, and I agree with him in the 
interpretation which he has placed upon the words of the document.
Whatever may have been the real natufe of the transaction, I  am. 
of opinion that it was intended by the executants of the document 
that it should bear to the world the face of a deed of sale and not 
that of a deed of gift. I t  was  ̂ under the law then current and 
directing' what stamp such deed should bear, stamped as a deed of 
sale and not as a deed of gift. I t  was registered, and it seems to 
me that any person who sought to know under what liabilities the 
property stood, or to ascertain who was entitled to  it̂  would have 
had no means of knowing the nature of the transaction escept from 
the deed now before us, and, on this ground, as well as on the 
grounds already stated; I  think it would most inexpedient to put 
npon it any interpretation 'other than that of a deed of sale. 1 
therefore concur in the order which the learned Chief Justice and 
m y  brother Tyrrell propose to pass in the ease.

Appeal decreed.

F U L L  B E N C H .

Mefare Sir Johi 'Edge, Kt., J3hief Justice, M r. JusHce SlraigTvt, Mr. Justice Srod~ 
hurst, Mr. Justice T^rrdl^and Mr. Jmiiaa MaMiootl.
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MuTiammadan law—Fahlio mosqtie—Right o f  all Muhmimadans.ioithoiii disiinc- 
tion o f  sect to use siioJt mosque Jbr the purposes o f  worship—MgJit to say “ 
louidly during worship. . -

Where a mosque is a piiLlic mosque opoti to the me of all Mulianunadans wifch" 
wfc clistiaotiou o£ sectj a Muhammadaii who, iu the bend jide exercise of , his re%loKS
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