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the Court alone, and not to enable the appellant to take the res- 1891

pondent by surprise by tirg'ing* matters of which he had no notice. BA&-srBHAsi 
Neither of the two rulings cited conflicts with this view. 

ŜlTA EA.M;,
The only two grounds taken in the memorandum of appeal 

having been abandoned, I  have no alternative but to dismiss the 
appeal, and I do so with costs.

Appeal dismuseS. '

before Sir John JSdge, Kt.f Chief Jjistice, and Mr. Justics Knbsi.

KISHUM' LAL (Plaiutitp) v . MUHAMMAD SAFDAE ALI KHAK ano April 2S,
OTffEES (DeITEKDAKTS).* -

Execution o f  decree—Sale in execution—Sale set aside— Sait hj pwch<tser f o t  
return o f  ̂ pureJiase mone^-^Ci'oil Froeedvre Code, ss. 295, 815.

Wliere an auction purcliaser seeks to have refunded tlie price paid by him for 
property sold in execution of a decree, on the ground tliat at the time of sale tise 
jndgmeafc-debtor had no saleable interest therein, it is comjietent to Mm to proceed 
by way of a regular suit against tlie person into whose hauds such price has come 
as such person’s rateable share of the assets of the judgment-debtor under s. 29S of 
the Code of Civil Procedure. He is not limited to the procedure in the execution 
department mentioned in s. 315 of the said Code.

Mumia Singh X. Gajadhar Singh (1) followed..

The faets of this ease sufficiently appear £i‘om the judgment 
of the Court.

Pandit Similar Lai, ion: the appellant.
Mr. W, M. Colvin, for the respondents.

E dgE;, C. J., and J.—’This was a suit brought to recover
purchase money which was paid by the plaintiff, and which had been 
distributed after payment amongst certain, creditors of the firm of 
Laehmi Narain. The defendant No, 1 was one o f those creditors,
Laehmi Narain^s firm failed. There was a large number of decrees 
obtained by creditors under which property of the firm was from 
time to time brought to sale and assets realized. On the 20th 
November 1885, a property of Laehmi Narain^s firm was sold in

* First Appeal l!To, 157 of 1889 from a decree of MaulvL Mulmmmad Abdul 
Qaiyumj Subordinate Judge of Bareilly, dated the 21st June 1889.

.(1) I. L. R„ 5 All, 577.
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execution of a decree. On tlie 5tli May 1886, that sale was set 
aside on tlie objection of the jurlgment-debtor. On tlie 20th Sep
tember 1886, the purchasers at that sale filed their suit to have it 
declared that the sale was good. On the 7th March 1887, the 
Subordinate Judge, in whose Court that suit ■was, dismissed it. 
The purchasers appealed to this Court, and, on the I'ith May 1888, 
this Court d,ecreed. the relief prayed for, holding that, as the defend
ants there had. filed a confession of judgment, the plaintiffs, pur
chasers, were entitled to a clceree. On the 10th September 1888  ̂
those purchasers obtained possession. NoTir we come to the con
nection of the plaintiff here with the property. On tlie 20tli Sep
tember 1S8Q, the same property was sold in execution of another 
decree which had been obtained against the firm of Lachmi Naraiu 
and was purehaned by the plaintiff for E-s. 21,125, which included 
the ehai'ffes in connection with the sale. On. tlio 4'th DecembertZi
1886 the sale of the 20th September 1886 was confirmed. On 
the 20th September 1886 the plaintiff paid in one-fourth of the 
pm’chase-money. The sum paid on that day, Us. 5,285, was paid 
into the treasury of Bareilly to the aecouiit of the Subordinate 
Judg'e of that place under the head of Civil Court’ s ’deposit. Money 
is not received in the treasury without the authority of the proper 
officer given for the payment of the money. On the 11th October
1886 the balance of the purchase-money was paid, and of that the 
sum of Es., 15,843 was similarly paid into ‘the treasury to the 
account of the Subordinate Judge. The authority for payment of 
the money oat of those sums indicated the, transactions out of 
■which those payments arose. Those indications are merely indica
tions for the purposes of the Subordinate Judges’s Court. The 
defendant No, 1 here was entitled to a rateable proportion of the 
assets which were realized after the 7th July 1885. That is, in the 
case of each realization he became, under s. 295 of the Code of Civil 
Pi'ocediirs, entitled to his rateable share. The total amount of the 
money due to him was Es. 36,166. The total amount of his rate
able shares came to Es. 10,569-3-0^ and this sum of Bs. 10,569-3-0/ 
which represented his rateable shares in some 12 realizations, was 
paid to him out of the treasury on the orders of the Subordinate
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Judge^s Court. The money was paid out in two sums; one 1891 
of lls, 6j334-3-0 under' voucher iinnihered 331, the other of Rs. 5,235 iCisnrN L as 

under voucher numbered S£6 . The last voucher carrying-bade a 
reference by numbers shows that in the book of the Court the sum of 
Ks. 5,235; which had been paid in on the 2 0 th September 1886, 
was accounted for. As a matter of fact, that Es, 5,235 did. 
not represent the defendant^? rateable share on the money which 
was realized by the sale to the plaintiff, but represented liis 
share on that money plus, in part, his shares on the other reali
zations, The plaintiff here has sued, the defendant to recover 
that sum of Rs. 5,236 and interest, on the ground that, owing to 
the decree of this Court haying made valid the previous sale, there 
was no saleable interest of the judgment-debtors in the pro
perty which he bought. In the 8th paragraph of the plaint it is 
alleged that the judgment-debtor had. no saleable interest in th.e 
tillage Saidpur, and that the plaintiff got nothing as consideration 
for the money paid by him. The ■written statement did not traverse 
that allegation, but raised certain defences, such as that the sale to 
the plaintiff was still subsisting. W e must, consequently, on the 
pleadings, take it to be admitted that at the time of the sale of the 
SOth September 1886, there was no saleable interest of the judg- 
ment-debtors in the property. W e must deal with this case on the 
basis that the 3 udgment-debtors had, within the meaning of-s. 315 
of the Code of Civil Procedure, no saleable interest at the time of 
sale to the plaintiff.

I t  is contended, amongst other tilings^ that the plaintiff^s remedy, 
if any, was to obtain repayment of the purchase money under s.
315 of the Code through the court which h.ad executed the decree.
There iSj in our opinion, a good deal to be said in support of that con- 
tention, but we are bound by the decision of the Full Bench of this 
Court in re Munm Bingh t .  Gajadlmf Singh (I), in which it was 
distinctly held that in such a suit as this the purchaser can sue t!|ie 
flecree-holder for recovery of the purchase money, and that he is not 
limited to the procedure in the execution de partment mentioned in 

(1) L L. B. 5 All., 5W.
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S. 315, W e were referred to the case o£ K m U  Moidin v. Tarayil 
Moulin (l)j inwlvioli the procedure was that the person who sought 
repayment of naoney proved in a suit that the judgment-debtor had 
no saleable interest  ̂ and, tinder s, 315, went to the proper Court to 
obtain redress of payment. The Sabordiuate Judge tried this case 
and dismissed the plaintiff^s claim.

In our opinion, according to the Pull Bench ruling' to whicli 
we have above referred, we must give the plaintiff a decree for the 
rateable share received by the defendant of the Rs. 21,000, speak
ing roughly, that the plaintiif paid in respect of the purchase. W e 
cannot give the plaintiS the full amount of Rs. 5,235, beeausej 
with exception of Rs. 1,016, the defendant received nothing ont p£ 
the moneys paid by the plaintiff in respect of the purchase of the 
20th September 1886, The Rs, 1,016 is accepted as representing 
the rateable share of the plaintiff^s money which the defendant No. 
1 received.

W e reverse the decree below and give the plaintiff a decree for 
Rs. 1,016 with proportionate costs, dismissing his claim as to the 
balance with proportionate costs. W e do not allow interest, as we 
think there was no real foundation for making a claim for the 
whole of the money.

Appeal decreed.

1 H!:I I-
A ; p H l  2 9 ,

Before Mr, Justice Straight and Mr. Jiistiae'Tyrrell.

MAHABIE PEASAD MISE and othebS (PiiAiNTiirs) v. MAHADBO DAT MISR
AND OTHEES (DEFENDANTS).*

Act X  o f  1873 {Oaths A ct) ss. 10 and 11—Eeferee*s depositions inadeq^uats fo r  
dejiision of question referred—Ajppeal after death o f  referee—Fraotice.

W l i e r e  a  c a u s e  h a d  b e e n  d e c i d e d  u n d e r  t l i e  p r o v i s i o n s  o f  s a . 1 0  a n d  1 1  o f  t h e  

O a t T i s  A c t  ( A c t  X  c f  1 8 7 3 )  w i f h  r e f e r e n c e  t o  t h e  d e p o s i t i o n s  o f  a  p e r s o n  a p p o i n t e d  

t y  a g r e e m e n t  o f  t h e  p a r t i e s  a s  r e f e r e e ,  a n d  w h e r e ,  a f t e / t h e  d e a t h  o f  t h e  r e f e r e e ,  o n .  

a n  a p p e a l  b e i n g  p r e f e r r e d  a g a i n s t  t h e  d e c r e e  s o  b a s e d  u p o n  t h o s e  d e p o s i t i o n s ,  i t  w a s  

f o u n d  t h a t  t h e  s a i d  d e p o s i t i o n s  d i d  n o t  f u l l y  c o v e r  t h e  q ^ u e s t i o n s  i n  i s s u e  b e t w e e n  t h e  

p a r t i e s .

*  F i ^ s t  A p p e a l  N o .  1 4 6  o f  1 8 8 9 ,  f r o m  a  d e c r e e  o f  M a u l v i  A h m a d  H a g a n ;  O f f i c i a t *

m g  bubordiaate J u d g e  of . G o r a l c b p u r ,  d a t e d  the 16th M a y  1 8 8 9 ,

(1) I. L. R, 8 Mad., 101.


