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clusions arrived at by me in this case are wholly consistent with
those arrived at in the judgment which has just been delivered, I
therefore agree in the order which has been made in the case by my
brother S’m'e:ight.

Eper, C. J.—In concurring with the judgment which has been
delivered by my brother Straight, I should say that I understand
that judgment to he jn no way hased upon any cases referred fo in
the judgment just delivered by my brother Mahmood. As to those
cases and the inferences to be drawn from them I decline to express
any opinmion. I am of the same opinion as my brother Straight.

Bropaurst J.—I concur with my brother Straight.

Tyrrucy, J.—1 also concur with my; brother Straight without
expressing any opinion on the cases just referred to in his judgment
by my brother Mahmood,

—————

APPELLATE CIVIL.

Before Mr. Justice Makmood.

BANSIDHAR AND ANOTHER (JUDGMENT-DEDTORS) v, SITA RAM
(DECREE-HOLDER).*

Second Appeal—Plea sought fo be raised which was not taken in the memorane
dum of appeal—Civil Procedure Code, s, 542,

Scetion 542 of the Code of Civil Procedure was intended to confer wupon the
Court a power exerciseable by it alone ; it was not intended to enable an appellant
%o toke the respondent by surprise by urying matter of which he had no notice,

Tux facts of this case, so far as they are necessary for the purposes
of this report, appear from the judgment of the Court,

Manlvi Ghulam Mujtabs, for the appellants.
Babu Jogindro Nath €haudkri, for the respondent,

Mamnoop, J.—This is a second appeal, and wag admitted by
my late Honorable colleague Mr. Justice Brodhurst by his order,
dated the 10th January 1890.

# Second appenl No. 86 of 1890 from a decree of A. Sells, Esq., District Judge
of Mecrat, dated the 26th November 1889, reversing a decree of Maulvi Ahmad AT,
Munsif of Bulandshalr, dated the Gth April 1889,
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The appealis of the nature covered by the jurisdiction of the
single Judges of this Court under rule 1 of the rules of the Court,
and it is now before me for disposal,

The appellant is represented by Mr. Ghulam Mujtaba, holcling
the bricf of Mr. Madho Prasad, and the respondent is represented
by Mr. Jogindro Nath Chaudire.

Upon the case being called for hearving, My Ghulam Myjtaba has
frankly admitted thet both the grounds taken in the memorandum
of appeal are unsustainuble, but the learned pleader has asked me
to consider matters other than those contained in the grounds of
appeal. In making this prayer the learned pleader has relied upon
s, 542 of the Code of Civil Procedure and the eases noted in the
margin.

On the strength of these authorities the learned pleader has set

(£) Hababiv Titari v forth ill‘llis argument matjmrs w.holly foreign
Jhangur. to the circumstances mentioned in the memo-
mﬁzz Jilc);?ag‘ggh,vm Vo randum of appeal, and bas contended that T
am bound to decide the appeal upon some

grounds other than thosementioned in the memorandum of appeal,

Mo this Mr. Jogindro Nath Chaudhri objects, on the ground
that no sufficient cause has been shown why the appellant should
be heard on matters foreign to the grounds of appeal, and of which
the respondent had no notice.

1 amof opinjon that Mr. Jogindro Nuth’s objection is rvight.
Parties complaining of judgments and decrees must mention all
the grounds of complaint in the memorandum of appeal, and the
provisions of 5. 542 of the Code of Civil Procedure are not meant
to relieve them of such necessity.,

The Legislatare, as I understand s. 542 of the Code of Civil
Procedure, meant to confer upon Courts the power to decide.
appeals upon grounds other than those set forth by the appellant
in the memorandum of appeal, and that power is to be exercised by

(1) ‘Weekly notes 1887, p. 213, {2) Weekly notes 1889, p., 78.
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the Court alone, and not to enable the appellant to take the res- 1891
pondent by surprise by urging matters of which he had no notice. Bixsrpmsz

Neither of the two rulings ci icts wi is vi =
rulings cited conflicts with this view. Siza R,
The only two grounds taken in the memorandum of appeal
having been abandoned, I have no alternative but to dismiss the
appeal, and I do so with costs.
dppeal dismissed,’
Bofore 8ir John Bdge, Kt., Chief Justice, and Mr. Justice Knoz. 1801
KISHUN LAL (Pratsorrr) o. MUHAMIAD SAFDAR ALI KHAN axp »«dp-rz:l 28.
oTHERS (DEFEXDANTS), ¥

Brecution of decree—Sale in execution—Snle set aside—Suit by purelaser yfor
return of purchase money- Civil Procedure Code, ss. 295, 315,

‘Where an auction purchaser seeks to have refunded the price paid by him for
property sold in execution of & decree, on the ground that at the time of sale the
jndgment-deblor had no saleable interest therein, it is competent to him to proceed
by way of a regular suit against the person into whose hands such price has come
a3 such person’s rateable share of the assets of the judgment-debtor under s. 295 of
the Code of Civil Procedure. He is not limited to the procedure in the execution
department mentioned in s. 315 of the said Code.

Munna Singh v. Gr(;‘aclﬁar-ﬂi-nglb (1) followed..

Tre faets of this case sufficiently appear from the judgment
of the Court,

Pandit Sundar Lal, for the appellant,
Mr. ¥. M. Colvin, for the respondents.

Epex, C. J., and Kxox, J.~—~This was o suit brought to recover
purchase money which was paid by the plaintiff, and which had been
distributed after payment amongst certain creditors of the firm of
Lachmi Narain. The defendant No, 1 was one of those creditors.
Lachmi Narain’s firm failed, There was a large number of decrees.
obtained by ereditors under which property of the firm was from
time to time brought to sale and assets realized. On the 20th
November 1885, a property of Lachmi Namin’s firm was sold in

* First Appeal No. 157 of 1889 from n decree of Maulvi Mubwmmad Abdul
Qelyum, Subordinate Judge of Bareilly, dated the 21st June 1880,

A1) 1L R, 5 All, 577.
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