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1801 perty purchased by the decree-holder is more in value than the
Tamar Namn Whole sum due on the mortgage, and in proof of this fact they
v offer to pay up within a month the whole sum due, if the decree-
PITAMIAR % % 14 therefor "
Das. holder gave up the property. * I wou erefore pre

sume that the decree-holder in fact has got all that he was justly
entitled to.”

This seems to me 16 be not only a wrong method of dealing
with this execution proceeding, because the question of s, 90-of the
Transfer of Property Act never entered into consideration at all,
but a very insufficient reason for disposing of an application for a
decree under s. 90, The Subordinate Judge’s order in our opinion
cannot stand, and, in decreeing this appeal and reversing the order
of the Subordinate Judge, we direct that he take up the application
of the 14th September 1889, and dispose of it according to law.
The appellant will have his costs of this appeal.

dppeal decreed,
1891 REVISIONAL CRIMINAL.

_ Aprél 23,
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Bojfore Mr. Justice Straight.
1N THE MATTER OF THE PETITION oF JAI LAL.
Criminal Procedure Code, s, 145-~Order for interim possession of tmmovadls

properiy—DPoint of time possession at which 3 o be looked at in determining
which party is entitled fo an order wnder s. 145.

"The possession which » Magistrate acting under s, 145 of the Code of Civil Prow
cedure has to find and support, is possession ab tlic time of the Magistrate’s procied.
ings. Hence, where & Magistrate decided a question of possession under s, 145 upon
evidence taken six months previously,—~Held4 thab such order was irregular and
unsustainable,

This was a reference made by the Sessions Judge of Farakh-
abad under the circumstances stated in his order of the 23rd March
1891, which is as follows :~~This is an application for the revision
of an order of Mr. C. D. Steel, Joint Magistrate of Farakhabad,
purporting to have been passed under tlie provisions of s, 145, Cri
minal Procedure Code. From the record of the proceedings it
appears that the Joint Magistrate made no inquiry as to the actual
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possession of the parties at the tirae the guestion came Lefore lum,
“bub relield on an ovder passe& by the Collector

T gix 1onthsg previous-

iy, That orier, even if it could he velied on in these procacdings

&3,

does nob clearly determine the questy astnal pnsse on hy one
ér other of the sontending pariies, i‘n‘ the Collestor oheerves:—< Ik
seerns to me that both ave m poessession, though perhavs net for an
eqial extent.” The ruling of the Bombay High Court in—Ju {4e

seatter of Luchaps and Shivognegava 11; 15 in point

Inmy opinion the order of the Jeinf Magisteate oughé more-

over o have heen sddressed ’m the persen who aeserted hevzel? {o Te

the owner of the land and not to her agent.

Tor the above reasons L report the ease to the Tigh Court with
the reeomumendation that the Joind Magislrde’s order he seb
and that if he is slill of opinion that = dispute 1l to eause &
Tweach of the peace exists, he Le divected to decide the ensa afier
faking evidenee as o actual pos

asidey

E The Joint Ragistvate’s
explanation is herewith submitted in accordance with ﬂ»e insbracs
tions eontained in C. T, No. 2 of 1885.”

The reference came hefore Siraight, J., who passed the following
order i~

Srrarent, J,—The Joint Magistrate’s explanation does nob meeh

the difficalty. He has decided the question of possession entively
- upon the finding of the Officiating Colleetor of the 6th June 1850

which was no evidence of the issue he had to try, namely, which GE
the contending parties was in actual poss af the lime of his
{the Joint Magistrate's) proceedings. The Joint gistrate would
be well advized to carefally examine the terms of a section before
he proceeds to act nnder it, ag his irregularity of action in this mats
ter has necessitated this reference by the learned Judge, I quash bis
order, but it will be open to the Joaint Magistrate to hold o fresh
proceeding if the required conditions still exist,

{1) I T4 B 15 Dow. 162,
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