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THRE INDIAN LAW REPORTS. [VOL. X1if,
Before Mr. Justice Straight and Mr. Jiistice Tyrrell.
BATAK NATH (DzoreE-BOLDER) v. PITAMBAR DAS AxD ormIRS
(JUDGMENT-DEBTORS), #

Mortgage— Decrie agatist the peison and other properly of the Judgment:
debtor as well as against the properly mortgaged—det IV of 1882 (Lransfer ¢f
Property Aet) s 90.

Tn 2 suit for enforcement of a mortgage scewrity the plaintiff prayed for a
decree both as against the mortgaged property and alsc, in the event of the mortgi-
ged property not realising sufficient to satisfy his claim, as agaiust the other property
and the pepsons of thie defendants, and the decree whieh the plaintift obtained was
framed in accordsnce with the prayer in the plaint, that is to #ay, the decree expressly
provided that, should the mortgaged property not realise suflicieut to satisfy the
amount deereed to the plaintiff, the other property of three, and the persons of twao,
of the judgment-debtors were to be liable.

He2d that suel 2 decree could be exevuted against the persons and other pros
perty of the pai'tiqs pamed thefein, withiout its being necessary for the deerce-holder td
obtain a scparate decree under s. 90 of the Transfer of Property Act (Aet IV of 1882).

Miller v, Digambart Debya (1) referved to.

The facts of this case, 5o far as they dre necessdry for the purpsses
6f this report, sufficiently appear from the judgment of the Court:

Munshi Madho Prasad, for the appellat,

The resporidents were tiot represented.

Stratenr J. (Tynror J. concwring),—This is an execution first
appeal and it relates to execittion proceedings in regard to a decree
of the 17th December 1886. That decree twas couclied in the fol-
lowing terms :—TIt is decreed and ordered that the plaintiff’s olaim
for Rs. 6,251-8-0, with proportionate costs and interest due for the
period of pendency at the rate of 8 annas per cent. on the principal
amot At from this date on the whole, be decréed by enforcement of
lien and sale of 5 biswas of Gadanpur ; that if the property hypothe-
cated be not sufficient, then the persons and the” other propeity of
‘Pitambar Das and Dhanpat Rai and the property of Chandan Lial

il be liable ; that the vest of the claim be dismissed.”

1t is to be observed that this decree was partly a decree. for sale
of mortgaged property by enforcement of a mortgage security, and

* Tirst Appedl No. 61 of 1890 froui an order of Ba.qumn a Saran, Subordinat
Judge of Mainpury; dated the 21s§ December 1889, ¥ 7 PeborCinnte
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it also declared that,in the event of the mortgaged property being
insufficient to pay the mortgage-debt when sold, the balance should
be recoverable from the other property and person of the judgment-

debtor. That decree is very similar in terms to one that was drawn

up by my brother Mahmood and myself in the case reported in the
Weekiy Notes for 1890 at page 14.2.

When a Court passes a decree for sale under s, 88 of the Trans-
fer of Property Act and that is the only relief asked for in the
plaint, the decree should be limited to a decree for sale of the hypothe-
cated property ; and itisin that case that the subsequent contingency
contemplated by s, 90 of the Transfer of Property Act arises, But
here in the present case, having regard to the prayer in the plaint,
provision was in terms made in the decree itself for what was to he
done in the event of the proceeds of the sale of the hypothecated
property proving insufficient to pay the mortgage-debt. With a
decree so shaped the Court whose business it was to execute it had
no option to go behind its terms, and when the condition precedent
mentiored in it as to the enforcement of the decree against the
person and other property of the judgment-debtor came into effect,
it was bound to give effect to that provision and to enforce it against
the person and other property. It was with this object and for that
purpose-that the decree-holder put in his application of the 14th
December 1889, which was the subject of the Subordinate-Judge’s
order that is made the ground of this appeal. It was objected by
the judgment-debtor that the decree-holder could not sell the other

property of the judgment-debtor or proceed against his person for

the unsatisfied balance of the mortgage-debt without first obtaining

a decree under s. 90 of the Transfer of Property Act. I have al--

ready pointed oub that, dooking to the terms of the decree, no such
further deeree was necessary. But the Subordinate Judge, whilst he
appears to have been of opinion that it was necessary for the decree-
holder to have adecree under s, 90 of the Transfer of Property Act,
refuses to grant him such a decree upon the ground that the grant
of such a decree is purely discretionary, and that, having regard to

the contention of the judgment-debtors— That the mortgaged pro-
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1801 perty purchased by the decree-holder is more in value than the
Tamar Namn Whole sum due on the mortgage, and in proof of this fact they
v offer to pay up within a month the whole sum due, if the decree-
PITAMIAR % % 14 therefor "
Das. holder gave up the property. * I wou erefore pre

sume that the decree-holder in fact has got all that he was justly
entitled to.”

This seems to me 16 be not only a wrong method of dealing
with this execution proceeding, because the question of s, 90-of the
Transfer of Property Act never entered into consideration at all,
but a very insufficient reason for disposing of an application for a
decree under s. 90, The Subordinate Judge’s order in our opinion
cannot stand, and, in decreeing this appeal and reversing the order
of the Subordinate Judge, we direct that he take up the application
of the 14th September 1889, and dispose of it according to law.
The appellant will have his costs of this appeal.

dppeal decreed,
1891 REVISIONAL CRIMINAL.

_ Aprél 23,
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Bojfore Mr. Justice Straight.
1N THE MATTER OF THE PETITION oF JAI LAL.
Criminal Procedure Code, s, 145-~Order for interim possession of tmmovadls

properiy—DPoint of time possession at which 3 o be looked at in determining
which party is entitled fo an order wnder s. 145.

"The possession which » Magistrate acting under s, 145 of the Code of Civil Prow
cedure has to find and support, is possession ab tlic time of the Magistrate’s procied.
ings. Hence, where & Magistrate decided a question of possession under s, 145 upon
evidence taken six months previously,—~Held4 thab such order was irregular and
unsustainable,

This was a reference made by the Sessions Judge of Farakh-
abad under the circumstances stated in his order of the 23rd March
1891, which is as follows :~~This is an application for the revision
of an order of Mr. C. D. Steel, Joint Magistrate of Farakhabad,
purporting to have been passed under tlie provisions of s, 145, Cri
minal Procedure Code. From the record of the proceedings it
appears that the Joint Magistrate made no inquiry as to the actual



