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Before Sir John Ldge, Ki., Chief Justice, and My, Justiee Enox.
JAWAHIR MAL (PreririoNer) oo KISTUR CHAND AND ANOTHIR
(Orrosrrs PARTIES). #

Brecution of decres—Dacres of appcllate Court— What that decres
stould contatn.

Where the judgment of an appellate Court direeted that a cerbain sum over and
above what had been decreed to him in the Couit of first instance shounld be decreed
to the appellant, but the decree of the uppellate Court did not specify the sums that
would be due to the appellant under that decree, except by reference to the judgment
on which it was based and to the decree of the Court of first instance,—

Held that though the deeree as thus drawn was informal, yet as the amount due
to the deeree-holder was ascertaivable from the record, and the deerec was thus prace

tically capable of execntion, exeention should, as a matter of equiby, be granted to the
decree-holder,

This was a reference under s. 18 of the Ajmere Courts Regula«

tion No. I of 1877, made by the Commissioner of Ajmere-Marwara
upon the following facts :—

On the 22nd December 1888, one Jawahir Mal obtained & °

decree for Rs. 4,110-12-8 in the Court of the Subordinate Judge of
Beawar. The decree-holder appealed to the District Judge against
this decree, claiming an additional sum of Rs. 1,601-7-0, The
appellate Court found in favor of the appellant, but omitted to
enter the sum found iu his favor in its decree. The first applica«
tion for execution was made on the 4th December 1886, and it was
ultimately struck off. On the 19th November 1889, a second
application for execution was filed and the usual proceedings
commenced, On the 2]st October 1889, the decree-holder applied in
the appellate Court to hring the decree of that Court into eonformity
with the judgment. "That application was vejected on the 29tk
November 1889, on the ground that there was no reason fox
amendment of the:decree. The execution proceedings initiated on
the 19th November 1889 were terminated by an order of the 19th
December, striking off the execution proceedings as barred by limi-
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tation. From this order the decree-holder appealed, but his appeal

- as rejected. He then applied that a reference might be made to

the High Court on the point of limitation and other legal questions
which were considered to have arisen in the case.

The rveference came hefore idge, C. J., and Xnox, J., who gave
judgment as follows :—

Encs, C. T, and Kxox, J.~—This is a reference from the Com-

- missioner of Ajmere, Jawahiv Mal obtained a decree against Kistur

Chand and another for Rs. 4,110-]12-8 with costs. 'That decree was
obtained on the 22nd December 1883, The defendants appealed,
and their appeal was dismissed.  The plaintiff also appealed and his
appeal was allowed. The result of his appeal was that he obtained
a decree for certain costs of the appeal and for a sum found by the
Commissioner to be Rs. 1,601-11-7 in addition to the amount of the
original deeree. Omn the 4th December 1886 he applied for execu-
tion, and on the 19th Februavy 1887 his application was struck off,
on the ground that hehad not complied with the divection of the
Cowrt to file an inventory of the property to be attached and on
the further ground that he was not present. There is no doubt i
our minds that the decree to be executed is the deeree of the appel-
late Court, We are informed that Jawabir Mal applied to the
appellate Courtito bring its decree into accordance with its judgment,
and that.the appellate Court dismissed that application, being of
opinion that the decree was in accordance with its judgment and
the application unnecessary. If the decree of the appellate Court
had been drawn wup strictly in form, 1% should have shown in itself
the ultimate relief granted, that is, it shounld have shown a decrce
in Jawahir Mal’s favor, not only for the amount of the deeree in
the Court of first instance, but for the additional amount decreed
in appeal by the appellate Court, and shovld also have shown the

«costs. The decree did not specify these amounts except by reference -

to ihe decree of the Court of first instance and tc the finding of the
Commissioner. Now, although this decree is not in form, still from
the record it can be ascertained what the amount was, and in our
opinion the . informality in the decree which was the result of the
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manuer in which it was drawn up in the office of the appellate Court, 1891
should not be allowed, where equity and good conscience are to guide  Fawamm
us, to stand in the way of Jawahir Mal’s obtaining execution for the Msz
amount found in bLis favor and for his costs. The application for  Ksron
. . ) C . CraxD.

execution was also informal, bhut we think it may be treated as an
- applieation to excute the decree in the case. It referred notonly to

the decree of the Court of first instanee, but also to the decree of the

appellate Court. Now as to the question of limitation. Theapplica-

tion of the 4th December 1886, although it wasstruck off on the 19th

February 1887, wasstill, in our opinion, anapplication for exepu-

tion, or a taking a step in aid of execution within the meaning of art.

179 of thesecond schedule of the Indian Limitation Act, and there-

fore the present application is not time-barred, Owing to the view

which we take and have expressed in this case it does not appear to us

to be necessary to discuss the question as to the conflict hetween the

decisions of the High Courts. With this expression of epinion we

order the papers to be returned to the Commissioner of Ajmere-
Marwara,
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April 3.

Before Mr. Justice Straight.
QUEEN-EMPRESS 2. R. HAWTHORNE.

Oriminal Procedure Code, gs. 191 and 342—Magistrate baking cognizance of an
offence on his own personal knowledge— Right of accused to have the case trans
Jerred —Power af Megistrate to question $he aecused.

Where o Magistrate was found to have taken cognizance of an offence under
¢l. () of 8. 191 of the Code of Criminal Procedure, Zeld that he had no power, on
an application being made under the last clause of the section abovenamed, to refuse
to transfer the case. :

Held also that where a Magistrate, before evidence taken for the prosecution,
put questions to the accused of the nature of a cross-examination, such procedure was
illegal, as it could not be snid tlat the questions were put ¢ for the purpose of enabl-
ing the accused to explain any circumstances appearing against him in the evidence,”,
within the meaning of 5. 342 of the Code of Criminal Procedure.



