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Before Sir John 'Edge, Xt.  ̂ Chief Justice, and Mr, Justice Knox.

JAWAHIE MAL (Petxtiosbe) v . KISTUE CHAND ahd akothes
(OrrOSITE PAIiTIES). *

Usecution o f decree—Decree o f  appellate Com-t— W7iat that decree 
should coiiiaiii.

Where the judgment of an appellate Court directed tliat a cerfcain sura over and 
ahove what hadbeoii decreed to him in the Court of -first instance should be deci'eed 
to the appellant, hut the decree o£ the appellate Coart did not specify the sums that 
would he due to the appellant under that decree,"except by vej;erence to the judgment 
on which it was based and to the decree of the Court of first instaucej—

JSeld that though the deci’ee as thus drawn was informal, yet as the amount due 
to the decree-holder was aseerfcaiuahle from the I’ccorcl, and the decreo was thus prac« 
tically capable of execution, execution should, as a matter of equity, be granted to tho 
decree-holder.

This was a reference inicler s. 18 of the A 3mere Courts Regula- 
tion No. I of lB77j made by the Commissioner of Ajmere-Marvvara 
upon the following facts «

On the 22nd December 1S83, one Jawahir Mai obtained a ' 
decree for Us. 4^110-12-8 in the Court of the Subordinate Judge of 
Beawar. The decree-holder appealed to the District Judge against 
this decree  ̂ claiming an additional sum of Es. 1,601-7-0. The 
appellate Court found in favor of the appellant, but omitted to 
enter the sum found in his favor in its decree. The first applica* 
tion for execution was made on the -ifch Decembei- 1886, and it was 
ultimately struck off. On the 19th November 1889  ̂ a second 
application for execution was filed and the usual proceedings 
commenced. On the 21 st October 1889, the decree-holder applied in 
the appellate Court to bring the decree of that Court into conformity 
with the judgment. "That application was rejected on the 29th 
November 1889, on the ground that there was no reason foi' 
amendment of the* decree. The execution proceedings initiated on 
the 19th November 1889 were terminated by an order of the 19th 
December, striking off the execution proceedings as barred by limi-

* JReference uudeir J.8, Ajmero Couits Regulatioa N'o, X of i877,

?0 L . XIII. 3 . ALLAHABAD SERIES, g,j,.3



1891

Jawahib
Mal

V.

KiSTtJB
CSAKD.

844 THE INDIAN LAW KBPOllTS. [VOL. XIII.

tation. From this order tlie deeree-holder appealed, but his ajjpeal 
• was rejected. He then, applied that a reference might be made to 

tke High Court on the point of limitation and other legal c|uestions 
which were considered to have arisen in the case.

The reference came before Edge, C. J., and Knox, J.j who gave 
Judgment as follows :—

E dge, C. J., and K nox, J.— This is a reference from the Com-
■ iciissioner of Ajmere. Jawahir Mai obtained a decree against Kistur 

Chand and another for Es. 4,llU -i 3-8 with costs. That decree was 
obtained on the 22nd December 1883. The defendants appealed  ̂
and their appeal was dismissed. The plaintiff also appealed and his 
appeal was allowed. The result of his . appeal was that he obtained 
a decree for certain costs of the appeal and for a sum found by the 
Commissioner to be E-s, l,601-ll-7  in addition to the amount of the 
original ducree. On the 4?th December 1886 he applied for execu- 
tion/and on the 19th February 1887 his application was struck off  ̂
on the ground that he had not complied with the direction of the 
Court to file an inventory of the property to be attached and on 
the further ground that he was not present. There is no doubt in 
our minds that the decree to be executed is the decree of the appel
late Cou.rt. W e are informed that Jawahir Mai applied to the 
appellate Court to bring its decree into accordance with its judgment^ 
and that«.the appellate Court dismissed that application, being of 
opinion that the decree was in accordance with its judgment and 
the application unnecessary. If the decree of the appellate Court 
had been drawn up strictly in form, it should have shown in itself 
the ultimate relief granted; that is, it should have shown a decree 
in Jawahir MaVs favor, not only for the amount of the decree iu 
the Court of first instance, but for the additional amount decreed 
in appeal by the appellate Court, and should also have shown the 
costs. The decree did not specify these amounts except by reference 
to the decree of the Court of first instance and tc the finding of the; 
Commissioner. Now, although this decree is not in form, still from 
the record it can be ascertained what the amount was, and in our 
opinion the informality in the decree which was the regnlt of the
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manner in wLieb it was drawn up in the office o£ tlie appellate Court, 
should not be allowed, where equity and good eonseienee are to g'liide 
us, to stand in the way of Jawabir MiiFs obtaining execution for the 
ainomit found in bis favor and for his costs. The application for 
execution was also informal, but we think it may be treated as an 
application to excute the decree in the case. It referred not only to 
the decree of the Court of first instance^ but also to the decree o£ the 
appellate Court. No vv as to the question of limitation. Tbe.applica- 
tion of the 4<th Decemlier 1886, although it was struck off on the i9th 
February 1887, was still, in our opinion, an application for exepu- 
tiouj or a taking a step in aid of execution within the meaning of art. 
179 of the second schedule of the Indian Limitation Aet  ̂ and there
fore the present application is not time-barred. Owing to the view 
which we take and have expressed in this case it does not appear to us 
to be necessary to discuss the question as to the conflict between the 
decisions of the High Courts. With tliis expression of opinion we 
order the papers to be returned to the Commissioner of Ajmere- 
Marwara.
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REVISIONAL CRIMINAL.

Sefore Mr. Justice Siraigld.

QUEBN-EMPRESS HAWTHORN'E.

Criminal Procedure Code, ss. 191 and 342— Magistrate ialcing ooffmsance o f  an 
offenos on his own personal hnowledge—ItigM o f  accused to Itave the case irans^ 

ferred-^'Pomr a f  Magistrate to questioyi th& accused,

"Wliere a Magisti-ate was found, to have taken cog'nizance of an offence tinrleif 
el. (o) o£ s. 191 of the Code of Criminar Procedure, that he had no power, on 
an apijlieation heing xnade under the last clause o f  the section abovenamed, to refuse 
to transfer the case.

Meld also that whei’e a Magistrate, before evidence taken for the pi'osecation» 
pxit questions to the ftccnsed of the nature of a cross-examination, such procedure was 
illegal, as it could not be eaid that the questions were put “ for the purpose of euahl- 
ing the accused, to explain any ci!rcT.imstances appearing against him in the evidence,”  
within the meaning of s. 342 of the Code of Criminal Procedure.
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