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1801 relation to the case, whether Defore or after decree, which, if the
m Court had not ceased to have jurisdiction might have been had
-~ therein, may be bad in the Court which, if the suit out of which

the proceeding has misen were about to be instituted, would have

jurisdiction to try the suit.”’

The suit in the section referred to is a 8mall Cause Comrt enit,
and the proceeding in the section is a procceding in the Small Cause
Cowt suit, The resalt ig, according to our construction of the
section, that when, by reason of a Small Cause Court ccasing to
exist a sulb is transferved to another Court, the procendings still
continue to he Small Canse Court proceedings, and for this purpose
the Caourt to which the transfer is made must be treated asif it was
a Court of Small Causes having jurisdiction to hear the suib trans-
ferred to it,  In other words, whatever the intention of the Legisla-
ture was, we read s, 35 of Act IX of 1867 in the same sense that
we read the concluding paragraph of s 25 of the Code of Civil
Procedure. With this expression of opinion the record will he
returned to the Cowrt of the Subordinate Judge of Sahiranpur.

1801 Before M. Justice 8traight and M, Justice Tyrrell,
February 11
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Tas SECRETARY or STATE ror INDIA 1x COUNCIL (PrArstirr) o
BHAGWANTI BIBI axD oTnmks (DyrExpans).#

Suit in forind pauperis—dppeal—Right of Government ta appeal in respect of:

Court-fee on portion of pleinliff’s clutm diswmissed— Civil Procedure Code,

ss. 411, 412.

In o suit in formd pauperis the District Judge decreed the plaintiff’s ¢laim in
port and dismissed it i part, bub omitted to wake any yprovision fur payment to
Governwent of the court-fee on the portion wlich was dismissed. The Hecretary
of State, not having been a party to the litigation in the Court below, then preferved
ant appeal in xespeet of the court-fee ou that portion of tlie plaintiff’s claim which
had been dismisscd.

Held that such an appeal would He 5 though the more suitable procedure would
have been for the Government to have applied, through the Colleetor, to the Court of

% Tirst Appeal No. 125 of 1889 from a decpee of W, T, l\I r o, q isteid
Fudge of Mivzapur, dated the 16th Maxch 1889, ariny Beg, Districh
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first instance to review its judgmént and to vepair the omission in its decree. Janki
v. The Colleclor of Allehabad (1) referred to.

Musammat Bhagwanti Bili breught a suit i formd pouperts
against Hardeo Das, RBam Kishan, Murlidhar and Binda Prasad,
three brothers and a nephew of her deceased husband, for the
recovery of certain ornaments which ste alleged to have heen wrong-
fully vetained by the defendants, and also for maintenance at the
rate of Re. 20 per mensem, the same helng interest on a sum of
Rs. 2,000, which, decordiag to the plaintiff, had been left for her
use in the defendant’s shiop under the will of her {ather-in-law,
Sohan Tal, She also elaimed Rs. 812 as avrears of interest on the
gaid sum., The defendants denied the vighit of the plaintiff to
bring her suit ¢n formd pauperis, They also pleaded that the will
set up by the plaintiff was not binding on them, that they never
bad possession of any of the pluintiff’s ornaments, and that the
plaintiff had forfeited her rights to maintenance by zeason of her
unchastity, or if she was entitled to any, interest at the rate of
6 per cent., was sufficient. The Court of first mmstanee found
in favor of the validity of the will, and, fixing the rate of interest
at 9 per cent, gave the plaintiff a decree for maintenance from the
date of suit at the rate of Rs. 15 per mensein, dismissing the claim
for arrears of maintenance and for recovery of the jewels, Inf
framing its decree, however, the Court omitted to" provide for the
payment to Government of the court-fee on that part of the plain<
tiff’s claim which had been dismissed.

An appeal was accordingly filed on behalf of Government to
recover the court-fee on suck portion of the plaintift’s claim.

Munshi Ram Prasad for the appellant;
The vespondent was not reprezented.

StrAatcur, J.—This appeal is of a very unuswal charaeter, the'
Secretary of State, appellant, having been no party to the litigation
below and his right to appeal only constructively arising under the
terms of ss. 411 and 412 of the Code of Civil Procedure. The
respondent, Musammat Bhagwanti, who does not appear and is not

(1) 1 LR, 9 AlL, 644 '
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represented, brought a suit against Ifardeo Das, Ram Kishan;
Murlidbay and Binda Prasad for recovery of arrears of maintenance
amounting to Rs. 812, for vestoration of ornaments withheld from
her, valued at Rs. 4,600, and for a declaration of her right to
future maintenance at the rate of Rs. 15 per mensem. The suif
was institated by the plaintiff as o pauper on the 2nd May 1888,
and the learned Judze, having dismissed the first two items of
the plaintii’s claim; gave her Rs. 172-8-0; being maintenance at
the rate of Res: 15 per mensem from the date of the suit to the
date of the decree, and declared her vight to maintenance
thereafter at the rate of Rs. 15 por mensem. The deerece, to be
precise, was expressed thus ;== That g 172-8-0, duve o the plain-
£l on accownt of the maintevance from the 2nd April 1888, the
date of tlie suit, to tlis day, be allowed to the defendants as the
costs due to them i proportion to the amount dismissed, or
Res, 5,412, butb that the defendants do pay oub of the plaintift’s costs
guch amount as is payable by the plaintiff to the Government, Ot
in other words; s decree he passed i favor of the plaintiff fo
recovery of maintenance fromi this day 4t Rs. 15 per mensenm,
defendants being entitled to mo costs. The defendants shall pay

“the plaintiff’s costs in proportion to the amount decreed.”

The effect of this decree is that the measure of the p]'&illtiﬁ"ﬁ
gosts was declared fo be the amount payable by the plaintiif to
Gloverniuerit, and the measure of the defendants’ costs was dudme&
to be Re. 172-8-0 arrenrs of maintenance dec1ee‘1 It will thus
be scen that in the deerce of the learned Judge no provision was
made fdr payment by any person to the Government of the courf-
fee on that portion of the phiintifl’s claim which was dismissed, -
namely, Rs, 5,412, on which the court-fee would he Rs. 250, It ig
this omission in the deeree of the learned Judge which is the subs
ject of complaint in this appeal by the Secret'u‘y of State, Iam
constrained to gay that in my opinion a most mconvembnt course
has heen adopted, dnd that, instead of coming to this Courﬁ with an
appeal, the proper method would have heen for the Semetmy of
State, throngli the Collector of I Mirzapur, to apply to the learned
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Pt
Judge who passed the judgment and decree, to review Lis judgment 1801
and reframe the decree in such a way as to effect the object at which gy Srena.
this appeal is aimed. Tiooking to the language of s. 411 of the  TAB¥OF

STATE FOR
Code of Civil Procedure, read with s. 412, I am not prepared to say  Izosa i
that the Secretary of State cannot properly be regarded as a party CQE_MH‘

to the litigation so as to be ina position to prefer such an appeal as Bmggémz
that which is before us, In the case of Janki v, The Collecior of

Allakabad (1) my brothers Brodbwrst and Tyrrell held that in
execution-proceedings arising out of a pauper suit the Secretary of

State who has obtained an order under s, 411 may be regarded as a

party to the suit within the meaning of s. 244. I am not prepared

to hold that that was an erroneous view, and, adopting the principle

therein enunciated, it seems to me therefore that it was open to the

Beeretary of State, as being a paurty aggrieved by the decree below;

to prefer this appeal. ‘

When, however, T come to deal with the policy and propuety
of such an appeal, T can only remark that I think we might well
have been spared it. Musammat Bhagwanti apparently is 2 Hindu
widow with such small means that she was constrained to come ag
a pauper to obtain the assistance of the Court for the purpose of
wresting from the liands of the male members of her husband’s
family the small allowance of maintenance which has been decreed
to her. The amount involved is, after all, to Government a very
trifling one, and all the delay and expense that has been ineurred
in preferring this appeal might well have been avoided, However,
we have no alternative but to administer the law as we find it, The
terms of 5. 412 are, in my opinion, mandatory, and it was obligatory
upon the learned Judge below when he passed his decree to provide
in that decree for payment by the plaintiff of the court-fees upon
that portion of her claim which was dismissed, namely, Rs. 250‘
The result of this view is that the plaintiff will have to pay many
months of her small maintenance allowance of Rs. 15 a month
before she is quit of her liability to- Government, Locking to hev
pauper position, I cannot help saying that T think the case was one

' (1) I. L. B. 9 All 64
45
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in which the Government might have refrained from preferring
this appeal, The appeal is decreed, and the judgment and decree of
the Court helow arve modified in this way that a declaration must
be inserted in the deeree to the effect that the sum of Rs, 250, court«
fee payable in respect of that portion of the plaintiff’s claim which
was dismissed, is due from the plaintiff, Bhagwanti, to the Secretary
of State, who will recover it in the same manner as the costs of suit
are recoverable under a decree. The other defendants to the suib
have heen cited here as respondents for no earthly purpose or reason
that T can see, because under s, 412 no power existed in any Court
to order them to pay the costs of that portion of the claim of the
pauper plaintiff which was dismissed. The appeal is decreed in part,
qud Musammat Bhagwanti, but without costs, and the decree will
be amended in the manner I have indicated. As to the other res-
pondents, the appeal is dismissed with costs.

Tyrrury, J.~1 concur,
Appeal decreed qud. Musammat Bhagwants,

Appeal dizmissed qui the other respondents.

Before Mr. Justice Stvaight and My, Justice Tyrrell,
SRI NIWAS RAM PANDE (PrAINTirr) o, UDIT NARAIN MISR AXD
ANQTHEEL (DEFENDANTS), # '
Mortgage-bond—Luberest post diem~—Damages—Aect IV of 1882 (Transfes
of Properly Aet) ss. 87 and 86,
Iuterest post diem on 2 mortgage-bond for a term certain and containing ne

express provision as to the payment of post diem inferest is nothing else than damages
for the breach of a coantract.

Suchi interest cannot be regarded as & mere continnanco of the ad diem interest
due on the mortgage-bond, and, as such, as forming an integral part of the mortgage-

debt, nor even as resembling such interest and forming o chaxge” upon the property,

though nominally damages. In respect of post diem intercst given by way of damages
wo distinetion is to be drawn between simple bonds and mortgage-bonds. Mansab
Al v, Gulab Chand (1) and Blagwant Singh v. Daryao Singh (2) followed ; Codk

* Ficst appeal No. 203 of 1888 from a decvee of Babu Brij Pal D 3
Judge of Gorakhpur, dated the 7th September 1888, ; 2% Suliordineto

(1) 1. L, B, 10 Al 85, @LL&HMAM



